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HOW TO USE THIS GUIDE

This Guide is designed to assist political parties, candidate support
groups, civil society organizations and legal activists in assessing elec-
toral related laws and developing commentaries, recommendations
and advocacy for advancing legal frameworks for democratic elec-
tions. It also can be used by journalists and others seeking fo under-
stand issues concerning electoral laws and their implementation.

While the Guide is designed for use by domestic constituencies interest-
ed in promofting electoral integrity, it can also be used by the interna-
tional community in assessing electoral laws and promoting democratic
elections, including, for example, international election observation mis-
sions, rule of law and legislative strengthening initiatives and the donor
community.

The Guide provides a variety of tools arranged by sections. Not all of
the sections need to be used at the same time, nor do they necessari-
ly serve the same purposes.

Section One notes ratfionales for why parties, candidates, civic groups
and others should analyze and then defend or seek to change certain
provisions of legal frameworks for elections. It also notes why it is impor-
tant fo go beyond analysis and advocacy concerning legal frame-
works and engage in monitoring implementation of the frameworks.

Section Two provides a systematic description of the underlying interna-
tional human rights law principles for democratic elections and the nor-
mative process that is affecting state practice and citizen expectations
in this area. Reviewing carefully the principles of inclusiveness, trans-
parency and accountability as the sources for developing public con-
fidence, the section provides the necessary grounding for analysis and
advocacy concerning legal frameworks for democratic elections, as
well as monitoring their implementation.

Section Three reviews basic issues in developing legal frameworks for
democratic elections. It provides an overview and general guidance
for law and regulation drafters and commenters on legal frameworks.
This Section provides brief discussions of key points in addressing ele-
ments of the legal framework. Those analyzing or drafting legal frame-
works should also review carefully the materials presented in Section
Four of the Guide.

Section Four presents a checklist that addresses 16 common elements
of legal frameworks for elections, goals that each element should
accomplish in promoting democratic elections, a number of criteria to
evaluate in analyzing whether the framework meefts those goals and a
number of questions to consider in determining whether the framework
promotes democratic practices. It is a fool for understanding whether
a legal framework provides a sound foundation for democratic elec-
tions and for identifying areas that should be improved.
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The Guide also includes a list of places where NDI has provided com-
mentaries on electoral laws and a list of places where parties and civil
society organizations have developed such commentaries in part with
NDI assistance. They appear as Appendices One and Two, respective-
ly. They may help in identifying countries with similar traditions or frame-
work issues for further inquiry by the reader.

Appendix Three sets out relevant provisions from international human
rights instruments, which provide the underpinnings for legal frameworks
for democratic elections. These provisions are important for developing
national legislation, advocacy and judicial and regulatory deliberations.

Appendix Four presents relevant rulings by international human rights tri-
bunals and other intfernational bodies that decide actions brought to
them concerning election related rights. The case citations are fol-
lowed by brief annotations. This allows legal advocates to identify spe-
cific decisions and juridical trends that could have an impact on partic-
ular cases that they might lodge before domestic administrative and
judicial forums and international fribunals.

In addition, the Guide includes a list of published resource materials that
could be useful to those pursuing the promotion of legal frameworks for
democratic elections, electoral integrity and democratic governance
beyond elections. This list appears in Appendix Five of the Guide.
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SECTION ONE

ntroduction to
Promoting Legal
-rameworks for
Democratic Elections

Establishing the “rules of the game” for elections should be a vital con-
cern to political parties, candidates and citizens alike. Democratic
elections serve to settle fairly and peacefully the competition among
those seeking to exercise governmental powers as representatives of
the people. Democratic elections also serve as the means for citizens
to express freely their will as to who shall have the authority and legiti-
macy to wield the reins of government as their representatives. It is thus
in the direct and immediate interests of electoral contestants — political
parties and candidates — and of the population as a whole - citizens
and their associations — to ensure that the rules for electoral competi-
tion, as well as the way those rules are enforced, guarantee that a gen-
uine democratic election takes place.

ELECTIONS AND CONFLICT MANAGEMENT

In societies emerging from widespread violent conflict, peace negoti-
ations almost always include scheduling elections. The antagonists
may come fo see elections as the means to settle who will occupy
governmental offices, but to agree to put down arms, demobilize and
turn to the ballot box instead of bullets they also must believe that the
rules for the competition will provide a genuine chance to achieve
their goals. The parties o the negotiations therefore should under-
stand at least the essential elements of legal frameworks in order to
arrive at agreements they value and at consequent political process-
es in which they have confidence. The framework for competition also
must provide effective means for the contfestants to seek redress for
violations of the rules in order to ensure that they do noft resort to vio-
lence to settle scores or return to open conflict. These are key factors
for achieving a sustainable peace.

Facilitators and mediators of peace negoftiations also must understand
legal frameworks for elections in order to exercise responsibly their roles
as honest brokers of agreements and processes that flow from them.

To mitigate
conflict the
antagonists
must believe
elections will
provide a
genuine
chance for
them to
compete fairly
for power.
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Inclusion of citizen representatives in peace negotiations, where possible
and in appropriate roles, provides additional perspectives on peace
building and honors the precept that sovereignty belongs to and flows
from the people. They too must grasp the substance of legal frame-
works surrounding elections. Practice also demonstrates that citizens
must understand the elements of legal frameworks in order to develop
public confidence in an election and its related political process. Such
confidence fransfers to governments that result from democratic elec-
tions. This improves the potentials for peace and stability.

A discussion of the role of elections in managing conflicts over who will
exercise governmental power and the potential for elections to exac-
erbate tendencies foward using violence in that rivalry are beyond the
scope of this Guide. Nonetheless, practice demonstrates that employ-
ing inclusiveness, transparency and accountability promotes confi-
dence and reduces potentials for violence in elections. It is particular-
ly important to embrace these principles when developing legal frame-
works for elections in conflict vulnerable societies.

POLITICAL PARTIES’ INTERESTS IN LEGAL FRAMEWORKS FOR
DEMOCRATIC ELECTIONS

Democratic political parties and candidates seek to win elections in
order to manage governmental institutions in ways that advance pub-
lic policies and allocate resources to achieve policy objectives. They
contest elections by aggregating the votes of citizens who somehow
believe that the policy objectives benefit their interests and/or those of
society at large. To compete effectively, parties, candidates and
those supporting or opposing referenda and other ballof initiatives
must know the rules for competition — the legal framework for elections
- including the avenues for seeking redress if the rules protecting their
rights are violated.

Knowing the rules, however, is not enough. The electoral contestants
must analyze the legal framework to determine whether the rules actu-
ally ensure a genuine chance to compete fairly. Political parties and
other electoral contestants should be prepared to advance initiatives to
defend and maintain elements of the legal framework that they deem
essential for fairness, as well as to advocate for modifying the legal
framework in order to remove impediments to fairness and to improve
their chances of winning office.

This requires knowing how the legal framework for elections can be
changed, both substantively and procedurally. A thorough under-
standing of the principles for democratic elections is required along
with knowledge about various elements of the legal framework, how
those elements can differ and the ways they can be put together to
promote efficiency and integrity of election processes.

Knowing how legislative changes can be achieved through parliamen-
tary procedures and how administrative rules can be modified is essen-
fial. Just as important is understanding what forces can be rallied to sup-
port either maintaining or changing elements of the legal framework.
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This requires a keen sense of coalition building in legislative and regulo-
tory processes and mobilization of civic organizations and citizens inter-
ested in participating in governmental and public affairs concerning
electoral frameworks.

Establishing Expert Teams:

Party leaders and candidates must be knowledgeable about legal
frameworks for elections, and practice demonstrates that it is necessary
for them to establish expert teams that can provide analysis and advice
concerning legal frameworks.

Party expertise has to encompass a number of elements: 1) constitu-
tional provisions concerning the nature and type of electoral system
(e.g., parliamentary or presidential or hybrids of the two systems and
the corresponding offices to be elected; the type of proportional or plu-
rality/maijoritarian or mixed systems to employ; periodic timing of elec-
tions and terms of office; levels or tiers of elections, such as national,
provincial and local); 2) constitutional and legislative provisions con-
cerning civil and political rights relating to elections (e.g., concerning
the rights to vote and to be elected, political expression, access to
information, peaceful assembly and movement, equal protection of
law); 3) legislative and administrative provisions concerning: party legal
recognition and party/candidate ballot qualification; voter registration
procedures; standards and means for delimitation of election districts;
qudalifications, powers and means for selecting members of election
management bodies; access to media for electoral contestants; cam-
paigning issues; party and candidate financing; party, candidate, citi-
zen and election observer access to polling stations and voting, count-
ing and tabulation procedures; and access to and functioning of elec-
toral complaints and appeals procedures.

Monitoring Implementation of Legal Provisions:

Parties need to be able to analyze legislation and regulations and
advocate for appropriate provisions on each of these subjects. They
also have to be able to monitor implementation of provisions and take
steps to ensure that they are enforced effectively and impartially.

Assembling expert teams solely at the leadership or party headquarters
level therefore is insufficient. Parties must develop expertise at inferme-
diate and local levels as well, if they are to ensure that the legal frame-
work for democratic elections is properly implemented.

For example, drawing boundaries for election districts that respect
equal suffrage, by including approximately the same number of citizens
for each elected representative, and drawing boundaries that do not
improperly discriminate against minority populations and do not dis-
criminate on the basis of political opinion are not simply abstract con-
siderations. Parties must be able to consolidate systematically knowl-
edge of local conditions in light of legal provisions for delimitation of
election districts. Similar types of knowledge are needed to ensure
proper location of polling stations so that citizens gain an equal and
genuine opportunity to vote. Party activists must know requirements for
voter registration and procedures for checking the accuracy of voter
registries, as well as for correcting them. Numerous other examples could

Parties need to
be able to
analyze
legislation and
regulations and
advocate for
appropriate
provisions.



SECTION ONE: INTRODUCTION TO PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

be sited illustrating the importance of developing expert teams at inter-
mediate and local party levels that are linked to headquarters teams.

Building capacities to implement legal frameworks for democratic
elections requires internal education and the establishment of local
expertise on framewaork issues by making use of linkages among party
expert teams.

Safeguarding the integrity of election day voting, counting and vote
tabulation procedures requires local party and candidate activists to
possess clear knowledge of the legal framework in order to: prevent
fraud and irregularities; fix problems on the spot and prevent develop-
ment of major legal issues; and ensure that party and candidate poll-
watchers capture appropriate and sufficient information concerning
problems. Safeguarding electoral integrity also requires an effective
communication structure so that a party or candidate can retrieve
accurate and sufficient information needed to file timely complaints
that meet burdens of proof in order to seek effective redress.

Party and candidate expert teams are needed to evaluate such infor-
mation to determine how to inform the public about electoral problems
as well as to employ complaint processes and seek redress. In addition,
once a decision is faken to file electoral complaints before administra-
tive bodies and/or courts, legal representatives must be fully versed in
proper procedures for pursuing remedies, including fiming, burdens of
proof, types of remedies to be sought and techniques for effective
argument of the case, as well as appeal procedures. While these fac-
tors are beyond the scope of this Guide, they cannot be underestimat-
ed. Pursuing effective remedies, including before available internation-
al fribunals when domestic channels are exhausted, is a critical part of
promoting legal frameworks for democratic elections. This element of
legal frameworks crosses over to training of lawyers and administrative
bodies that review electoral complaints, as well as ensuring a well
frained, independent judiciary.

Establishing political party or candidate expert teams concerning legal
frameworks for democratic elections reinforces party structures, includ-
ing linkages between the headquarters and party branches, requires
rapid communication systems and integrated decision-making,
encompasses internal education and training that reaches all the way
to frontline activists and complements efforts to garner and protect
votes. Building capacities concerning legal frameworks not only con-
tributes to improving legislative and regulatory provisions and improving
coalition building for legislative and regulatory advocacy, it reinforces
basic elements of party building and helps ensure electoral victory.

CIVIL SOCIETY’S INTERESTS IN LEGAL FRAMEWORKS FOR
DEMOCRATIC ELECTIONS

Elections are organized to determine accurately and honestly the peo-
ple’'s will concerning who shall occupy governmental office for a peri-
odic term. Referenda and other ballot initiatives are organized to
determine accurately and honestly the people’s will concerning the
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issue presented for their vote. In both types of elections, how the peo-
ple’s will is determined has a crucial effect on whether their will is fully
ascertained and honored. How the people’s will is measured
depends on the legal framework for elections and how that frame-
work is implemented.

Citizens and civic society organizations therefore need to be knowl-
edgeable about legal frameworks, engage in their development and
monitor their implementation.

Democratic legislative and regulatory processes present opportunities for
individual citizens to review existing legal frameworks and comment on
proposed changes, as well as to suggest modifications. In order to
ensure that citizens are guaranteed their right o vote and have a gen-
uine opportunity to exercise that right, and for citizens to ensure that they
are presented with a full range of electoral choices and the ability to
make an informed choice among them, they must to be aware of legal
framework issues and the processes surrounding their formulation and
execution. Learning about those processes requires a degree of direct
investigation, though most cifizens become aware of such matters
through the media and civic organizations.

Journalists and other representatives of the media therefore have a
responsibility to become knowledgeable about legal frameworks for
democratic elections and to inform the population about related issues
that deserve public attention and debate. This could range from fair-
ness of requirements in candidate qualification to whether the use of
electronic electoral fechnologies allows for appropriate verification of
their accuracy and timely remedies of any related problems. A wide
range of issues is presented by the various elements of an overall elec-
tion process and framework provisions concerning them. Specialists,
such as political scientists, law professors and information technology
experts can contribute to the public debate about these issues, partic-
ularly if the media and civic organizations make use of their expertise
and publicize their views.

Civil society organizations — including election monitoring organizations,
human rights groups, lawyers associations, technology expert organizo-
tions, “think tanks,” civic education groups and others — play particular-
ly important roles in analyzing legal frameworks for elections, offering
recommendations for improving them and monitoring the processes
surrounding them.

Participation in Legislative and Regulatory Processes:

Civil society organizations (CSOs) can play vital roles in developing,
safeguarding and improving legal frameworks for democratic elec-
tions, if they establish relationships and take on advocacy roles with
political parties, parliamentary groups and members, election man-
agement bodies and others responsible for administering electoral
processes. Political parties and candidates create electoral integrity as
they balance each other in their drive to win elections and project their
views of the pubilic interest for achieving genuinely democratic elections.
CSOs can bring to the public policy arena comparative knowledge con-
cerning legal frameworks and can advocate impartially for appropriate
provisions and implementation that serves the public interest, as they can
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best envision it. CSOs thereby assume the responsibility of articulating
fairly the public’s interest and the responsibility for developing the
expertise and resolve to faithfully protect that interest.

CSOs sometimes initiate public debate about whether a country should
change or maintain basic components of the electoral system, such as
presidential versus parliamentary systems and proportional representa-
tion versus plurality/majoritarian systems. Such debate is critical when a
referendum on such issues could be placed before the citizenry or
when such issues could be addressed by legislative action. CSOs also
need to understand legislative and administrative processes to monitor
the introduction of potential changes in legal frameworks and to
advance their own initiatives for improving electoral frameworks.

Effective advocacy for maintaining or improving elements of legal
frameworks for democratic elections requires skills at coalition building
that can bring about legislative and/or regulatory action. Such coalition
building requires relationships with those who can infroduce or defend
against legislative and regulatory changes. It also requires mobilizing
other CSOs and citizens to support policy advocacy positions.

Monitoring Implementation of Legal Frameworks:

An adage often repeated in the electoral arena is that it is possible to
conduct a credible election under a weak or even bad legal frame-
work, if those with governmental power have the will to do so — and it is
extremely difficult fo conduct a credible election, even under a strong
legal framework for democratic elections, if those with governmental
power intend otherwise. Civil society therefore has a responsibility to
organize ifself to monitor implementation of legal frameworks to ensure
that credible elections take place and to expose the facts when elec-
tions lack credibility. Knowledge of legal frameworks is essential to
accurately making that distinction.

Leaders of CSOs concerned with protecting civil and political rights,
ensuring electoral infegrity and promoting citizen participation in elec-
tions and broader public affairs have to develop expertise concerning
legal frameworks for democratic elections. Like political parties, such
CSOs need to develop expert groups at their headquarters, intermedi-
ate and grassroots levels and develop effective communication mech-
anisms among them. Education, training, accurate monitoring of vari-
ous elements of the election process, information gathering and report-
ing on findings and recommendations for improving legal frameworks
and electoral practice depend on developing such expertise.

Where legal frameworks permit individual citizens to file complaints
and/or petitions before administrative or judicial fribunals to seek redress
for violations of electoral related rights, CSOs concerned with electoral
integrity may take on a special responsibility of informing and even
assisting citizens in complaint and appeals processes. Whether seeking
to correct faulty entries on voter registries, provide access to polling sta-
tions for persons with physical challenges, ensure that citizens are
allowed to cast ballots or challenge other faults in the electoral process,
CSOs must develop expertise in the substance of legal frameworks and
administrative and judicial procedures.
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Where CSOs are provided standing to file complaints and legal chal-
lenges concerning election processes, their responsibilities for knowing
legal frameworks are increased. Knowing procedures, gathering infor-
mation that meets burdens of proof and making effective legal argu-
ments become part of those responsibilities. In addition, CSOs should
learn about requirements for filing petfitions before international tri-
bunals where their governments are parties to treaties or international
agreements that provide such jurisdiction.

Interface with political parties, electoral authorities, the media and oth-
ers, including interested members of the international community, is an
important part of gathering accurate information and imparting credi-
ble findings and recommendations about the legal frameworks and
their implementation. This is an integral component of promoting legall
frameworks for democratic elections.

THE INTERNATIONAL COMMUNITY’S ROLE IN PROMOTING
LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

Citizens possess an internationally recognized fundamental right fo gen-
vine elections. Countries both create and accept international obliga-
tions to organize democratic elections by entering into treaties and
other agreements. Intergovernmental organizations and certain inter-
national nongovernmental organizations and associations concern
themselves with promoting democratic election, as well as broader
human rights and democratic development. These organizations are
often requested by governments, political parties and/or citizen groups
to assess the character of their natfional election processes and offer
recommendations and assistance in promoting genuine elections. This
includes addressing legal frameworks for democratic elections.

While intergovernmental organizations typically require an invitation or
request from member governments before they can engage in such
matters, international nongovernmental organizations usually do not
require a governmental request or invitation. Foreign governments fre-
qguently offer bilateral assistance in promoting legal frameworks for
democratic elections and other matters concerning democratic devel-
opment. Intfernational news media also make assessments concerning
the nature of electoral processes in various countries.

Those involved in each of these types of international engagements
should be knowledgeable about legal frameworks for democratic
elections and about issues concerning implementation of legal frame-
works. Whether making direct assessments of electoral laws, regula-
tions and related framework issues, engaging in intfernational election
observation, which must address legal frameworks in an overall
approach, assisting political party or civil society development or help-
ing legislatures to strengthen their role in governance - addressing
legal frameworks for democratic elections is an important task.

All activities by international actors concerned with promoting legal
frameworks for democratic elections and related democratic develop-
ment need to conform to ethical standards that respect sovereignty,
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which belongs to and flows from the people of a country, by: 1) basing
activities on international law — particularly the normative processes
developing in international human rights law; 2) understanding that
activities must serve the interests of the people of the country, rather
than the interests of those who may be presently in power, who may be
seeking it or other private interests; 3) employing best practices and les-
sons learned in offering knowledge, techniques and advice so that
domestic actors can make the best decisions; and 4) ensuring trans-
parency in the activities so that citizens may have trust and confidence
that those receiving assistance are being empowered to act in the
public's interest and those providing it are acting in accordance with
infernational principles.

THE RELATIONSHIPS AMONG LEGAL FRAMEWORKS FOR
DEMOCRATIC ELECTIONS AND OTHER LEGAL SUBJECTS

Out of necessity, this Guide focuses primarily on election laws and relat-
ed framework issues. Nonetheless, a significant number of other laws
and legal issues are interrelated with more narrowly defined election
low and regulatory matters.

Among the laws and regulations that can affect electoral integrity are
those concerning: registration of political parties and party financing;
news and other mass communications media; nongovernmental
organizations; establishment of citizenship; rights of refugees and inter-
nally displaced persons; population census requirements; political neu-
trality of civil servants, including government employees, law enforce-
ment personnel, judges and prosecutors, and military personnel; politi-
cal neufrality in the use of state resources; access to information;
administrative law procedures; civil and criminal codes and proce-
dures; and other matters. It is impossible to address all of these broad-
er framework subjects in one Guide. It is important, however, to note
that they all have potential impact on electoral integrity.

The key principles based in international human rights law that are
essential to organizing democratic elections also provide important
guidance when addressing these broader framework subjects.
Inclusiveness, fransparency and accountability are relevant to these
subjects and conftribute to legal frameworks and protections that com-
port with the rule of law and democratic governance.
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SECTION TWO

Human Rights — The
Basis for Inclusiveness,
Transparency,
Accountability and
Public Confidence in
Elections®

Elections belong to the people. Principles for democratic elections are
usually tfraced to the precept that citizens have the right to take part in
government and in the conduct of public affairs of their countries. This
precept is enshrined in Article 21 of the Universal Declaration of Human
Rights (Universal Declaration) and Article 25 of the International Covenant
on Civil and Political Rights (ICCPR), as well as in other international human
rights instruments.!

These threshold concepts embody the understanding that sovereignty
belongs to and flows from the people of a country, stated in the
Universal Declaration as: “The will of the people shall be the basis of the
authority of government....”2 Article 25 of the ICCPR requires that every
citizen therefore must be provided “the right and the opportunity,”
without discrimination based on distinctions such as race, gender, reli-
gion, language, property or political or other opinion and without
unreasonable restrictions “to vote and to be elected at genuine peri-
odic elections, which shall be by universal and equal suffrage and shalll
be held by secret ballot, guaranteeing the free expression of the will of
the electors....”s

Elections therefore are organized explicitly to ascertain and honor the
people’s will as to who should occupy elected office and govern in the
people’s interest. This illustrates the collective character of the right to
genuine elections, while international human rights instruments princi-
pally address individual rights in the electoral context.4 The collective ele-
ment of the right to genuine elections goes to the essence of sovereignty

*This Section also appears as Chapter 2 of a book published by the American Bar Association, edited by John
Hardin Young, and entitled International Election Principles: The Rule of Law in Democratic Elections (forthcom-
ing 2008-2009). Permissions were given for dual publication.
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belonging to the people, who have the right to self-determination,
including the right to freely determine their political status and freely
pursue their economic, social and cultural development through par-
ficipation in government and public affairs, directly or through their
freely chosen representatives.s

International principles for democratic elections have been increasingly
recognized in recent years. State acceptance of principles concerning
democratic elections is evidenced by assent to treaties, declarations and
other international instruments,é by decisions in international legal fora?
and by what is now a general practice of inviting election observers from
intergovernmental and nongovernmental organizations that base their
activities on respect for and promotion of international human rights.8
Recognition is also evidenced by publications of highly respected institu-
tions? and publicists!o in the field.! In effect, state practice demonstrates
consensual participation in a process of normative development, where
electoral processes are assessed based on principles that reflect interna-
tionally recognized human rights and fundamental freedoms.2

While universal and equal suffrage, exercised through the rights to vote
and to be elected, may be subjected to reasonable restrictions, for
elections to be “genuine” the franchise must be extended broadly.
Reasonable restrictions on the exercise of electoral related rights must
be imposed only in good faith and be necessary in order for govern-
ments to meet their obligations to respect and ensure electoral related
rights.13 Other legal principles contained in internationally recognized
rights reinforce this point, including the right fo equality before the law,
equal protection of the law and the provision of effective remedies
required to redress violations of rights.14

Similarly, for elections to be genuinely democratic, other internationally
recognized human rights must also be broadly exercised in the electoral
context, without discrimination or unreasonable restrictions, including:

e The right to associate into political organizations (such as political
parties, candidate support organizations or groups favoring or
opposing referenda propositions);1s

e The right to peacefully assemble for meetings, rallies and to oth-
erwise demonstrate support for electoral competitors;é

o The right to move freely o build electoral support;7
The right to be free of the threat of violence or other coercion,
while making political choices or exercising political expression;18

e The right to hold political opinions without interference;? and

e The right to freedom of political expression, including the free-
dom to seek, receive and impart information and ideas in order
to develop informed choices required for “the free expression of
the will of the electors.”20

Each of these rights is also applicable for citizens who choose to associ-
ate and act in community to promote electoral integrity, through
organizations that conduct nonpartisan domestic election monitoring,
popular education about electoral related rights, activities to encour-
age participation in election processes and similar actions relating to
the rights to vote and to be elected.2! The actions of such groups
depend upon and simultaneously reinforce the principles discussed in
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this Section - inclusiveness, fransparency and accountability, which pro-
vide the bases for public confidence in elections.

DEMOCRATIC ELECTIONS REQUIRE INCLUSIVENESS

The interrelationships between and among the right to genuine elec-
tions and other internationally recognized civil and polifical rights illus-
trates that democratic elections must be inclusive both for citizens who
want to exercise their right to vote and for those who seek to be elect-
ed. An anfi-discrimination norm obliges states to provide inclusiveness
in electoral processes. The norm against discrimination takes the force
of a principle for democratic elections as the requirements for universal
and equal suffrage combine with the general prohibition against dis-
crimination, the rights to equality before the law and equal protection
of the law and the right to remedies that effectively redress rights viola-
tions. Provisions concerning all of these concepts are found in interna-
tional human rights instruments.22

The principle of inclusiveness is a central consideration in the choice of
a country’s electoral system.2 While there are numerous types of elec-
toral systems and possible combinations of systems, to be democratic,
the principle of the authority of government deriving from the wiill of the
citizens - expressed through universal and equal suffrage - is a prerequi-
site that must be respected.24 The principle of inclusiveness also applies
to the development of the combination of laws that make up the legal
framework for election processes.2s The decision making process con-
cerning the structure, composition and powers of election administra-
tion also must be a subject of inclusiveness, because that governmen-
tal body has to demonstrate that it is free of discrimination towards the
electors and the electoral competitors and that it is capable of “guar-
anteeing” that the free expression of the will of the electors will be
accurately recorded and honored.2s

Ensuring the Right and Opportunity to Vote:

In addition to avoiding unnecessary restrictions, the inclusiveness princi-
ple requires countries to identify factors that impede citizens from exer-
cising the right to vote and to take positive measures to overcome
those factors. Positive obligations are based on governments’ respon-
sibility to provide an opportunity, as well as a right, to vote without dis-
crimination or unreasonable restrictions.

Positive obligations are illustrated clearly when considering electoral
related rights provided in the ICCPR. The requirement to provide a gen-
uine opportunity to exercise electoral related rights combines with the
ICCPR's general character of creating immediate obligations for states
that are parties to the treaty.Z7 Governments therefore should take
steps to educate people about their electoral related rights and
remove barriers to participation for those traditionally underrepresent-
ed in election processes and participation in government and public
affairs, such as women, minorities (including those who communicate in
minority languages), citizens who do not read or write and those with
physical challenges and disabilities.2

The inclusiveness principle is the guiding force for the process of devel-

11

An anfi-discrimi-
nation norm
obliges states to
provide
inclusiveness in
the electoral
Process.



12

SECTION TWO: HUMAN RIGHTS

oping a registry of voters.2? The primary purposes of developing a voter
registry are: on the one hand, to maximize the opportunity for eligible
citizens to vote, by pre-screening them and reducing election day
bureaucracy, thus promoting universal suffrage; and, on the other
hand, to limit the possibilities for ineligible people to vote and to limit
possibilities for illegal multiple voting, thus protecting equal suffrage by
preventing dilution of the weight of legally cast ballots.30

Restrictions on the right and opportunity to vote must be limited gener-
ally to requirements concerning citizenship, residency and minimum
age (usudlly the age of majority) or to smaller categories of citizens
relating to mental incapacity, criminal record or present service in the
military or police.3! The frend concerning the latter categories is to
broaden the franchise, for example, by requiring a court proceeding fo
determine that a person does not have the capacity to make an
informed electoral choice, by allowing military and police personnel to
vote and by limiting restrictions on the voting rights of those convicted
of crimes in accordance with the principle of proportionality of punish-
ment to the nature of the crime.32

A voter registration process, for example, must present a genuine
opportunity for citizens to appear on the registry on a nondiscriminato-
ry basis, including a reasonable chance to inspect and correct the
voter registry before elections take place. Likewise, the location of
polling stations and supplies provided them must offer citizens a gen-
uine and equivalent opportunity to cast their votes. Governments also
must inform citizens sufficiently about these and other matters relating
to the right to vote (and to be elected) so that opportunities presented
by law can be realized in practice.33

Ensuring the Right and Opportunity to Be Elected:

The principle of inclusiveness also applies to those who seek to exercise
their right to be elected. Legal recognition of political parties must not be
unreasonably restrictive, nor may access to the ballot be unreasonably
restricted for political parties and candidates competing for election.34

Candidature requirements, for example, concerning minimum age or
educational levels, residence, descent or criminal record must be
based on reasonable and justifiable criteria, as should provisions relat-
ing to the doctrine of incompatibility of offices.35 Requirements for col-
lection of signatures for legal recognition or ballot qualification,
deposits or fees and the timing of filing deadlines for qualifying for inclu-
sion on the ballot must not be overly burdensome or discriminatory.3¢
Likewise, the application of acceptable requirements for legal recogni-
tion, access to the ballot and other rules may not be enforced by elec-
tion authorities in a manner that is arbitrary or discriminatory or that cre-
ates barriers to inclusiveness of those seeking to be elected.3”

A failure to apply the principle of inclusiveness to those seeking to be
elected not only abridges the rights of would-be candidates. The right
to vote includes the right to choose among those who seek to repre-
sent the electors.38 Elections in which voters go to the polls, even in
large numbers, when candidates and political parties have been
unjustly denied the opportunity to appear on the ballot or where they
are denied a full opportunity to appeal for votes may be electoral exer-
cises, but they are not genuine, democratic elections.3
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Fair electoral competition is also based on the principle of inclusiveness.
Electoral competitors must not be subject to legal or administrative
obstacles to appealing for the support of the electors.4 This applies to
the exercise of the rights of association, assembly, movement and
expression, which are necessary for conducting a campaign to garner
electoral support.4!

Electoral competitors also must be able to enjoy freedom from vio-
lence, intimidation, coercion and retribution for their electoral efforts,
just as citizens must be free from these factors when making their elec-
toral choices.42 Fair electoral competition requires equality before the
law, equal protection of the law and provision of effective remedies for
violation of the rights of electoral competitors. This applies to govern-
mental agencies and officials well beyond election authorities, includ-
ing the police, prosecutors, courts, administrative law bodies, govern-
ment employees and even government controlled mass media and
authorities empowered to address fairness and conduct of private
media, as well as to those charged with overseeing requirements con-
cerning campaign finance.4

Universal and equal suffrage, therefore, have multiple applications
when the conditions for suffrage are considered in the context of the
right to vote and to seek election. The prohibition against unreason-
able restrictions — which is consistent with the principle of good-faith
adherence to obligations to respect and ensure the exercise of interna-
tionally recognized human rights — combines with the anti-discrimina-
tion norm to demand inclusiveness toward electors and electoral com-
petitors alike.

DEMOCRATIC ELECTIONS REQUIRE TRANSPARENCY

Transparency is a byword in any discussion of democratic elections,44yet
the bases for claims that election processes must be tfransparent are not
often explored.4s It may be argued that fransparency is implied in other
election related rights. Indeed, it is impossible to imagine how citizens
could take part in government and public affairs, as provided, for exam-
ple, in Article 21 of the Universal Declaration and Article 25 of the ICCPR,
unless the processes surrounding government and public affairs are open
to public knowledge and scrutfiny. More specifically, it is not possible to
know whether the right to be elected and the right fo vote are being
ensured by governments unless electoral processes are “transparent.”46

The principle of tfransparency in democratic elections is not predicated
solely on such deductions, though they lead logically to the proposition
that the tfransparency principle is identifiable in the penumbra of elec-
toral related rights found in freaty obligations and other state commit-
ments concerning genuine elections. The principle of transparency,
nonetheless, is more directly based on internationally recognized
human rights and fundamental freedoms.

The basis for the requirement for transparency in electoral processes is
the freedom to seek, receive and impart information, which is integral
to the right to freedom of expression.47 The freedom to seek, receive
and impart information takes on a powerful role in society, when it is
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exercised in the context of elections. In fact, the rights to vote and to be
elected cannot be exercised without also exercising the freedom to seek,
receive and impart information — if an election is to be genuine. While a
person or a political party could theoretically seek to be elected and not
seek to impart any information to the electors, and while a citizen could
theoretically go to the polls without ever seeking or receiving information
about the electoral competitors, such propositions are ludicrous.

The will of the people provides the basis for the authority of government,
and in furn the government must guarantee the free expression of the
will of the voters through genuine elections.4 The right to seek, receive
and impart information concerns the right of the electors fo gain and
share knowledge and opinions necessary to form their will regarding the
electoral competitors, whether they are candidates, political parties or
those supporting or opposing propositions put forth in referenda. It also
concerns the freedom of the news media to cover issues they deem to
be significant to the public debate surrounding elections.

The right to seek, receive and impart information is central to whether
the electors and electoral contestants are able to pursue the “oppor-
tunity” as well as the rights to vote and to be elected.# In this respect,
electors and electoral contestants must be provided with information
about electoral procedures so that they may exercise their rights. The
right to seek, receive and impart also encompasses information con-
cerning the integrity of electoral processes. Such information concerns
whether all elements of the overall process needed to realize universal
and equal suffrage, including guaranteeing a secret ballot and an hon-
est count, are being established effectively and honored.

Information Concerning Electoral Contestants:

Governments should ensure that no legal or administrative obstacles
impede efforts of electoral contestants to provide information to citi-
zens as part of their campaigns to gain support (or for the contestants
to seek or receive information about citizen afttitudes regarding elec-
tion related issues).5%0 Governments likewise should ensure that no legal
or administrative obstacles impede efforts of citizens to seek, receive
and impart information that might assist their decision making about
electoral choices.5!

These obligations include access to the mass communications media
(such as newspapers, radio, television and the Internet), use of the mail
service, telephone services and distribution by hand of flyers and other
printed materials.52 Government controlled media have an obligation
not to discriminate politically concerning electoral candidates and
have an affirmative obligation to provide fair access for them fo
address the public with their appeals for electoral support; govern-
ments also have an obligation fo take steps to ensure nondiscrimination
concerning treatment of electoral contestants by private media.s3

Information Concerning the Exercise of Electoral Rights:

Providing the electorate and those seeking to be elected with suffi-
cient, fimely information about how, when, where and other require-
ments for candidate qualification, voter registration, voting and other
electoral matters (whether referred to as “voter education” or by a broader
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term) is essential fo ensuring the opportunity to freely exercise electoral
rights.54 Positive obligations discussed above under “Ensuring the Right
and Opportunity to Vote” apply in this respect.

Leaving prospective voters and electoral contestants in an information
vacuum — without accurate information needed to exercise their rights
— may, by omission, constitute an unreasonable restriction on the exer-
cise of electoral related rights. Governmental obligations to provide
information concerning the exercise of electoral related rights fall gen-
erally to election authorities, although, this activity should also be taken
up by state controlled media, and electoral competitors and nonparti-
san citizen organizations may also seek to provide this type of informa-
tion to the public.55 In the case of electoral contestants and citizen
organizations, governments are obliged to ensure that there are no
unnecessary restrictions on their disseminating such information.

Information about Electoral Processes:

Rhetoric about transparency in election administration is common, and
the commitment of many electoral officials to the principle of trans-
parency is strong.5¢ Application of the right to seek, receive and impart
information about administrative elements of the election process,
however, is not a simple matter.

A number of interests interface when transparency in election process-
es is considered, including efficiency in organizing elections, privacy
interests of citizens (parficularly concerning voter registration informa-
tion) and proprietary interests of companies that supply and service
electoral materials. Balancing of interests when approaching such
issues should start with the recognition that the will of the people is the
basis of the authority of government and that elections are organized
precisely to ascertain and honor that will.57 The interests of citizens, both
as electors and as electoral competitors, in knowing that the processes
surrounding elections are accurate and honest therefore should
receive the paramount position when balancing of interests is required.

Other inferests can and must be accommodated, but administrative
convenience (even the need for administrative effectiveness), privacy
or proprietary rights cannot be allowed to eclipse citizens’ rights fo infor-
mation about election processes.58 Since sovereignty belongs to the
citizens of a country, and the authority of government derives from the
will of citizens expressed in genuine elections, information concerning
how a government meets its obligation to organize an election process
that honors the electorate’s will belongs to the citizens as well.
Governments therefore have an affirmative obligation to provide elec-
tors and electoral contestants with information about the workings of
electoral processes.

This obligation is established in international jurisprudence. It is clearly
established, for example, that member states of the Organization of
American States (OAS) have an affirmative obligation to provide gov-
ernment held information to their citizens under the freedom to seek,
receive and impart information and ideas, which is protected by the
American Convention on Human Rights (American Convention).5 The Inter-
American Court of Human Rights stated in Marcel Claude Reyes, et al. v.
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Chile¢o that a state’s actions “should be governed by the principles of dis-
closure and fransparency in public administration that enable all persons
subject to its jurisdiction to exercise the democratic control of those
actions, and so that they can question, investigate and consider whether
public functfions are being performed adequately.”s! The case held
directly that denial of a request by a nongovernmental organization for
information concerning an environmental matter of public interest violat-
ed the right fo seek, receive and impart information provided in Article 13
of the American Convention, and the reasoning in Marcel Claude Reyes
should carry over to the electoral context with equal force.

The European Court of Human Rights has not yet ruled that state parties
to the European Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention) have an affirmative
obligation to provide citizens with access to government held informa-
tion under the Convention’s Article 10 right to seek, receive and impart
information and ideas.¢2 However, the court recognized, in its admissi-
bility decision in Sdruzeni Jijoceske Matky v. Czech Republic,s3 an inde-
pendent Article 10 right to receive documents held by governmental
authorities, which was violated by refusing a nongovernmental organi-
zation’s request for information concerning the design and construction
of a nuclear power station, when the group was a party in an adminis-
trative proceeding concerning the stafion’s environmental impact and
sought the information to help prove its claim.

The European Court of Human Rights is presently considering the right
to seek and receive information in the electoral context, in the pending
case of Geraguyn Khorhurd Patgamavorakan Akumb v. Armenia.é4 In
that case, an Armenian nongovernmental organization is seeking
redress for the failure of election authorities to provide requested infor-
mation concerning the authority’s decision making processes and infor-
mation concerning campaign contributions and expenses of certain
political parties. The case presents an opportunity for the court to rec-
ognize the importance of electoral fransparency in explicit terms.

The principle of fransparency is central when considering the ever
widening role of electronic technologies in election processes.
Whether electronic technologies are employed in delimitation of elec-
tion districts, development of voter registries, recording and tabulating
votes or other sensitive matters, the technology employed, in addition
to benefits from its use, poses the risk of negating transparency. The
rights of electoral contestants, citizen organizations that monitor and
promote electoral integrity and the news media to see into, scrutinize
and understand the accuracy and efficacy of such technologies is crit-
ical to genuine elections.

The impact of technologies, such as electronic voting and creation of
voter registry databases, illustrates the importance of access to election
processes by electoral contestants and citizens (through election monitor-
ing groups and the news media, as well as through direct citizen involve-
ment). Their involvement must begin at the early stages of formulating
public policies about whether to employ such technologies, the require-
ments for technology design, procurement criteria, testing and certifica-
tion processes and the means of providing effective remedies should
problems develop in the use of electronic electoral fechnologies.s5
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Election Monitoring and Observation:

State practice almost universally demonstrates acceptance that elec-
toral contestants have a right to be present in polling stations on elec-
tion day to witness and verify the integrity of voting, counting and
results tabulation procedures. Best practices are increasingly expand-
ing this example of the transparency principle to accepting the pres-
ence of party and candidate agents in all elements of election
processes, such as during voter registration, printing of ballots, and
packaging and distribution of sensitive election materials.sé

State practice also demonstrates a growing acceptance of the right of
citizens to participate in public affairs and to seek and receive informa-
tion about election processes through the activities of nonpartisan
domestic election monitoring organizations, including accrediting them
to be present in polling stations and to witness other election process-
es.7 Both domestic and international news media commonly play roles
as election monitors. International election observation also is largely
accepted through state practice as further demonstration of the trans-
parency principle in elections.s8 International organizations have
defined a body of methodologies for international election observation
that are premised on the principle of fransparency.s?

The fransparency principle, like the principle of inclusiveness, has a
multidimensional role in ensuring that elections are genuinely demo-
cratic. This is another example of the inseparability of the right to gen-
vine elections from the exercise of other internationally recognized civil
and political rights.

DEMOCRATIC ELECTIONS REQUIRE ACCOUNTABILITY

Elections are a principal mechanism through which citizens hold
accountable those who occupy elected office. The requirement that
elections be periodic is af the heart of creating governmental account-
ability to the citizenry.70  All international human rights instruments that
address electoral matters require that elections be periodic.”!

While elections create an accountability mechanism, there must also
be accountability within election processes, if elections are to be gen-
uine. The accountability principle helps to realize electoral inclusive-
ness required by the rights to universal and equal suffrage for prospec-
tive voters and electoral contestants. The accountability principle is
also linked to the principle of tfransparency, which is needed to under-
stand how officials are conducting public affairs and thereby hold
them answerable for their actions or inactions.

The principle of accountability in election processes includes several
facetfs. Among them are: the need to provide effective remedies to
citizens for violations of electoral related rights; the need to create
administrative accountability for those organizing elections and those
conducting governmental activities related to elections; and the need
to bring fo account those who conduct criminal acts that affect elec-
toral related rights.”2
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Effective Redress for Violation of Electoral Rights:

The legal framework for elections must establish effective means of
redress for those whose claim that their electoral related rights have
been abridged.”? This includes mechanisms that provide appropriate
remedies in an administrative context and through judicial processes.
Such procedures must provide for a fair hearing by a competent tribu-
nal and access to an appeals process.’+

Electoral complaint mechanisms and legal challenges concerning
electoral outcomes receive considerable public attention, particularly
when the remedy applied is a recount or reelection.”s Nonetheless,
effective redress procedures are required for all elements of electoral
processes, from delimiting electoral districts, to legal recognition as a
political party, to party or candidate qualification for the ballot, to bal-
lot design, to inclusion on voter registries and other matters.76

To be effective, any remedy must address the harm created by the vio-
lation of electoral rights and cure the harm in a timely manner.
Moreover, to be effective, remedies granted by administrative process-
es and judicial procedures must be enforced by competent authorities
or else they are simply hollow gestures.””

While even technical issues take on a sensitive nature in the electoral
context, redress concerning them can be pursued properly through
administrative procedures, while judicial review (either in the first
instance or by appeal) must be available for redress concerning viola-
tions of fundamental rights and freedoms. The distinction can best be
illustrated by example. If a political party or candidate is assigned an
improper place on a ballot (depending on the applicable system of
allocating ballot positions, such as alphabetical order or lottery assign-
ment), an administrative process should be able to provide an effective
remedy. If the party or candidate is denied a place on the ballot by
the governmental authorities, then a judicial review would be required
to ensure protection of the right to be elected. If a person’s name is
misspelled or other information is inaccurate on the voter registry or the
person’s voter identification card, an administrative procedure should
be sufficient to remedy the problem. However, if the person’s name is
omitted from the voter registry or the error would likely result in disen-
franchisement on election day, then a judicial process should be avail-
able to protect the right to vote.

A critical element in providing effective remedies in the electoral con-
text is timeliness. In many instances accountability requires that time be
of the essence. For example, if a party or candidate does not receive
legal recognition or is denied a place on the ballot, every day that
passes could cause irreparable harm to the opportunity to be elected.
If news media carry a defamatory story or advertisement concerning
an electoral contestant, a correction or right of reply may only be
effective if it is provided immediately, even if it is given the same promi-
nence as the offending coverage. These examples demonstrate that
a variety of mechanisms, some with expedited procedures, are need-
ed if an electoral process is to protect electoral related rights and be
accountable for abuses and deficiencies.”8
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It is often difficult to separate the accountability principle from the prin-
ciple of fransparency in the electoral context. The needs for fimeliness
and for transparency are clearly illustrated, for example, in the case of
providing effective remedies where electronic voting technologies are
employed.

Where votes are recorded solely on an electronic device, with no
paper record, and circumstances seem to justify a recount, it may be
impossible to determine whether the technology performed properly
without extensive computer forensic examinations. Such examinations
may take extended periods and may not satisfy standards for reliability
of evidence in judicial or administrative proceedings. In such an
instance, a reelection could be the only remedy, though holding
another election is not likely to replicate the conditions of the first, and
the outcome could differ from the will of those who voted in the origi-
nal election. In this case, the lack of fransparency into the voting
process negates the possibility for timeliness and effective remedies.

If a paper record is available, a question may arise as to whether the
paper or the electronic recording is the actual (or more acceptable)
expression of the voters’ will.7? Should computer forensic examinations
be required of the electronic record, they may not provide a timely or
sufficiently reliable basis upon which to determine who should be
declared the winner. In that case the paper record would be the best
evidence, even if the electronic record technically was the first imprint
of the voters’ choices. This illustrates the interrelationship among trans-
parency, fimeliness and accountability.

Administrative Accountability Measures for Government Bodies

and Officials:

There must also be administrative accountability measures through
which election management bodies (EMBs) and other governmental
agencies concerned with electoral processes account for their perform-
ance. These measures should address ensuring integrity in electoral
processes, which includes administrative actions to provide universal and
equal suffrage and to accurately record and honor the electors’ will. The
measures should include addressing financial responsibilities and disci-
pline of officials who abridge citizens’ electoral rights or whose failure fo
appropriately discharge their duties harms the electoral process.

Such accountability measures take a variety of forms.80  Holding regu-
lar consultations with electoral contestants and others concerned with
electoral integrity provides a means to present information and answer
concerns and complaints. Conducting various forms of audits by inde-
pendent sources and internal reviews by special committees and audi-
tors general also develops accountability, particularly where there are
public reports of such activities. Allowing electoral contestants, nonpar-
tisan election monitors and the news media to attend sessions of the
natfional election management body (usually called the Central
Election Commission or a similar fitle) and subsidiary bodies when poli-
cies are being formulated provides a means for creating accountabili-
ty. Personnel disciplinary procedures require measures to protect priva-
cy interests, while reporting on the existence of such procedures, the
number of fimes they are invoked and the numbers of persons penal-
ized or dismissed conftribute appreciably to accountability.
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Legislative oversight through committee hearings about the efficacy
and integrity of administering electoral processes by EMBs and other
government entities that affect matters concerning electoral related
rights (such as police, prosecutors, media oversight bodies, the military
and others that often support electoral authorities) can be critical
accountability mechanisms. Such hearings can address whether elec-
tion administration is performing in an effective and impartial manner,
whether state resources and protections are being applied impartially
and whether electoral procedures provide effective redress. The work
of budget and public accounts committees of the legislature, as well as
public accounting and government integrity offices set up by legisla-
tures, also can be vital accountability mechanisms.

Criminal Liability for Violating Electoral Rights:

Accountability in elections requires the application of criminal law and
procedures, including providing due legal process and full rights pro-
tections, to those who commit electoral fraud or other criminal acts
that abridge electoral rights.8! Criminal liability plays an important role
in bringing perpetrators of electoral crimes to account for their actions
and in deterring potential wrong doers, whether they might be manip-
ulators of electoral systems through rigging voter lists, stuffing ballots
boxes, hacking electronic technologies or conducting politically moti-
vated coercion, from vote-buying to violence. This is particularly impor-
tant in countries where there has been a culture of impunity for viola-
tions of civil and political rights.

The accountability principle applies to the role of the police in investi-
gating criminal acts that violate electoral related rights.82 Whether the
police pursue impartially and effectively their duty to enforce the law is
a matter of particular concern. The anfidiscrimination norm requires
that political opinion not be a factor in whether someone is subjected
to investigation or arrest, as well as to whether persons are overlooked
because they support those holding political power or attacked those
holding unpopular political positions. Internal review commissions, Civil-
ian review panels, government sponsored human rights instfitutions
(such as ombudsmen offices and human rights commissions) and leg-
islative oversight can help ensure impartial and effective police action
in the electoral context.

The accountability principle also applies to prosecutorial action and
inaction.8 Bringing to trial those who commit election related crimes is
the duty of prosecutors. Criminal laws, including provisions of the elec-
toral law that address criminal matters, should clearly define crimes and
the standards to be used by prosecutors in bringing criminal proceed-
ings, particularly delineating the conditions for prosecutorial discretion.
This is important for establishing political impartiality and efficacy in
prosecution of election related crimes. Prosecutors should be required
to report on the number of election related cases being pursued, their
progress and how many are brought to trial. This can have an impor-
tant impact on accountability.

Court proceedings for criminal cases concerning electoral related
rights must be open to public. In addition to ensuring protections for
those accused of crimes, open proceedings assure the public that
courts are holding accountable those who commit such crimes. Open
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proceedings also provide a means for assessing the manner in which
electoral related cases are handled, which can enhance judicial
accountability. The attention needed in order to provide proper and
expedited judicial procedures in electoral related cases can also con-
tribute to developing capacities that are more broadly helpful to judi-
cial functioning.

PUBLIC CONFIDENCE IS ESSENTIAL TO DEMOCRATIC ELECTIONS

Public confidence in an election process is — in essence — the degree of
trust that citizens deem is warranted in governmental authorities’
capacity to ensure that electoral rights are respected and the will of
the electors is accurately determined and honored.

In this light, the inclusiveness principle, the transparency principle and
the accountability principle come fogether to illuminate the indispen-
sable role of public confidence in democratic elections. Each of these
principles feeds public confidence in elections, and, to the degree that
these principles are deficient, public confidence in elections — and in
the government that results from elections — diminishes.

Assent of the Electoral Competitors:

Public confidence, like universal and equal suffrage, relates to those
who seek to be elected as well as to the electors. Should those who
seek to occupy governmental office and to wield the powers of gov-
ernment concerning people, national wealth and resources lose confi-
dence in elections as the best means to attain their goal, they could
turn to non-democratic ways of gaining power.

An essential role of elections in any society is to settle peacefully the
competition for political power.84 Election processes therefore must be
inclusive, be transparent and provide effective redress, thus guarantee-
ing a real opportunity to exercise the right to be elected. These ele-
ments are necessary to win and maintain the confidence of the elec-
toral competitors as a basis for their assent to compete within the legall
framework and respect the electoral rights of others. This helps to rein-
force elections as a means of mitigating potentials for violence and
managing political conflict.8s

While it is essential to gain the confidence of those seeking to be elect-
ed, it would be mistaken to assume that it is sufficient to gain the buy-
in of electoral competitors and to proceed to the polls as if elections
were principally to serve their interests. Those who seek to be elected
lack authority unless it is based on the free expression of the electors’
will, and the strength of that authority depends significantly upon
whether citizens have confidence in the electoral process. In order to
gain the benefits of public confidence, electoral competitors should
take measures to convince the public that, while competing vigorous-
ly, the competitors will take effective steps to ensure electoral integrity.

Demonstrating capacities to monitor election processes and to seek
redress through complaint mechanisms is an element of showing the
public that the competitors are acting to reinforce electoral integrity
and thus to build public confidence in elections. Parties and candidate
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support organizations also can do much to build public confidence in
the electoral process by agreeing publicly to abide by the laws and a
code of conduct.8s

Codes of electoral conduct that are negotiated among the electoral
competitors, sometimes done with the participation or facilitation by
EMBs and/or civil society organizations, that include a public ceremony
announcing the agreement and that contain a procedure to convene
signatories to air grievances about breaches of the code’s provisions
can play important confidence building roles in election processes.8”
Electoral competitors should include instruction about the provisions of
the code of conduct in training programs for their activists and institute
internal accountability procedures that address the code of conduct
and relevant laws. Publication of such actions can enhance public
confidence building.

Citizen Confidence in Election Processes:

Elections are the vehicle through which citizens express their will, but citi-
zens may decline to participate in election processes unless they are con-
fident that they can exercise their right fo vote free from coercion and ret-
ribution for their political choices. Secrecy of the ballot therefore is funda-
mental to public confidence, because it ensures protection against retri-
bution and thus encourages free expression of the electors’ will.8

Electoral authorities, governmental leaders, electoral contestants, the
news media and citizen groups all play important roles in establishing or
diminishing public confidence in elections, because their actions and
their messages contribute, among other things, to trust or distrust in bal-
lot secrecy. Voting and counting procedures must meticulously safe-
guard secrecy of the vote, including addressing concerns that may
result from introduction of electronic technologies that could link elec-
fronic voter registries and electronic recording of votes (either literally or
by comparison of time stamps in registries and on voting machines).8?
Voter education by electoral authorities and various other sources is
central to reinforcing that the ballot will be secret. Voter education on
this point should be sophisticated enough to address popular concerns
about the type of voting and counting processes that are being used
and should make clear that anyone who attempts to violate secret bal-
loting will be held criminally liable.

The public also must have confidence that the election process will
be impartially and effectively implemented in order for citizens to
develop the trust required to participate in — and legitimize — an elec-
tion. Steps therefore must be taken not only to correctly administer
election processes but to ensure that they are free from the perception
of partisanship.%

A crifical element in establishing and maintaining public confidence
concerns perceptions of the ability of electoral authorities to perform
their duties impartially and effectively. The composition of EMBs and
the leadership of EMBs are at the core of this matter. While there are
several methods of composing EMBs that have proven to be successful
in organizing democratic elections, the frust of the electoral competi-
tors and confidence of the public depends largely upon whether there
is a sufficient participation and buy-in (respecting the principles of inclu-
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siveness and transparency) in choosing EMB members and EMB leader-
ship.?1 If the electoral contestants are satisfied at the outset that the
EMB is composed in a manner that ensures impartiality and effective-
ness, there is a significant advantage in establishing public confidence
in the election process. Evaluation of EMB performance as the process
unfolds will then be a matter of maintaining or losing confidence, rather
than working to establish it.?2

Authorities must realize that elections are more than technical matters
and that electoral processes are part of a compact between citizens
and the government that represents them. Elections demonstrate how
a government treats and respects citizens through a wide range of
institutions and processes, as demonstrated above in this Section.
Actions by governmental authorities concerned with electoral matters
at national and local levels that reach out to and include constituen-
cies with interests in electoral integrity — such as organizing public
meetings, consultations, liaison committees, press conferences and
similar actions — build pubic confidence. The degree of fransparency
in election administration will also have a large impact on how impar-
tiality is perceived.

One of the most important ways that electoral authorities can establish
and maintain public confidence is through welcoming and accrediting
representatives of the electoral competitors, nonpartisan election mon-
itoring organizations, news media and even international election
observers. Inclusiveness, transparency and accountability can all be
reinforced by the activities of these electoral actors, and their reports
on the election process, if credible, contribute to building the appropri-
ate degree of public trust in elections.?3 At the same fime, this factor
presents a major responsibility for these actors to conduct their activities
impartially and professionally.

Citizen organizations, the news media, EMBs and others also play broad
roles in voter education and mobilization of citizen participation in elec-
tion processes. Beyond informing citizens about where, when and how
to exercise their right to vote through voter registration and going to the
polls on election day, activities that address why it is important to vote
and civic education about the nature of representative, democratic
governance contribute to public confidence levels. Such activities
need nof require that citizens simply listen passively. Community
forums, debates, broadcast media, call-in shows and interactive on-
line programs, whether organized by citizen groups, media outlets,
EMBs or others, provide information needed for electors to make
informed voting decisions. These activities also help to create an environ-
ment in which electors and those seeking to be elected will likely gain
increased confidence in the integrity of the election process.

Percepftions of fairness in electoral competition also have significant
effects on public confidence. Maintaining state impartiality is an impor-
tant element in perceptions of electoral fairness. This concerns actions
of state institutions far beyond EMBs. Fairness in media coverage of
electoral contestants not only affects how electors might exercise their
choices at the ballot box, but public perceptions of unfairness under-
mine confidence in the electoral process. The roles of campaign and
political party finance also are important, not just in determining the
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resources that electoral competitors may be able to expend, but also
in perceptions concerning fairness of the electoral system.

The subject of public confidence is multifaceted. Some elements are
relatively nebulous, but specific obligations of governmental authorities
and of the electoral competitors can be identified and placed into the
principles of inclusiveness, transparency and accountability that are
cenfral to electoral integrity. Actions can be planned and carried out
to address public expectations for performance and thereby establish
and maintain public confidence that an election process is genuine.

CONCLUSION

The right to genuine democratic elections includes an important collec-
tive element and involves a wide range of internationally recognized
human rights and fundamental freedoms. State practice demonstrates
a developing normative process concerning electoral related rights.
The anti-discrimination norm that emerges from the combination of the
general prohibition against discrimination found in international human
rights instruments and the instruments’ provisions recognizing universal
and equal suffrage, equality before the law, equal protection of the
low and the right to effective remedies underpins electoral related
rights. These rights interrelate through the principles of inclusiveness,
fransparency and accountability in the electoral context. The degree
that these principles are upheld through the legal framework and in
practice, by a broad array of governmental institutions and electoral
actors, provides the basis for public confidence in elections and in the
governments that result from them.

These points are captured in Article 21 of the Universal Declaration,
which states that “the will of the people shall be the basis of the
authority of government; this will shall be expressed in periodic and
genuine elections....” The provisions of the ICCPR make clear that
governments have affirmative obligations in “guaranteeing the free
expression of the will of the electors.” Normatfive development con-
cerning elections, hopefully, will continue and further ensure that typi-
cal practice respects and promotes electoral related rights. The con-
sequences of that further development should provide authority and
legitimacy for those who will seek office through elections and should
enhance possibilities for democratic governance that honors the peo-
ple’s right to pursue their economic, social and cultural development
through participation in government and public affairs, directly and
through freely chosen representatives.



PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

ENDNOTES 25
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Problemes, in TEACHING INTERNATIONAL Law (Martinus Nijhoff Publishers; Leiden 2003).

13 The Vienna Convention on the Law of Treaties, U.N. Doc. A/CONF. 39/27 (1969)
63 A.L.LJ. 875 (1969) (entered info force, Jan. 27, 1980), provides at article 26 that:
“Every treaty in force is binding upon the parties to it and must be performed by
them in good faith.” Arficle 27 of that freaty states that: “A party to a treaty may
not invoke the provisions of its internal law as justification for it failure to perform a
freaty.” Article 25 of the ICCPR, supra note 1, requires that the rights set forth may
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not be subjected to “unreasonable restrictions,” and the UN Human Rights
Committee has interpreted this to mean that any restrictions must be based on
objective and reasonable criteria that protect the franchise. See General
Comment 25, supra note 3, at paras. 4, 10-11, & 13-16. The Copenhagen
Document, supra note 1, at paragraph 24 creates a commitment of the OSCE par-
ticipating States to ensure that any restrictions on rights “are not abused and are
not applied in an arbitrary manner, but in such a way that the effective exercise of
these rights [recognized in the Document] are ensured.” Paragraph 24 commits
OSCE participating States to not impose any restrictions “except those which are
provided by law and are consistent with their obligations under international law, in
particular the International Covenant on Civil and Political Rights, and with other
commitments, in particular the Universal Declaration of Human Rights....” While the
Copenhagen Document is not a freaty, para. 24 creates a good faith commitment
for the 56 OSCE participating states.

14 E.g., arts. 7 & 8, Universal Declaration, supra note 1; arts. 2 & 26 ICCPR, supra
note 1.

15 see, e.g., art. 20, Universal Declaration and art. 22, ICCPR, supra note 1; paras. 8,
12 & 26, General Comment 25, supra note 3; paras. 7.5 & 7.6, Copenhagen
Document, supra note 1.

16 E.g., art. 20, Universal Declaration and art. 21, ICCPR, supra note 1; paras. 8 & 12,
General Comment 25, supra note 3; para. 7.7, Copenhagen Document, supra note 1.

7 E.g., art. 13, Universal Declaration and art. 12, ICCPR, supra note 1; para. 12,
General Comment 25, supra note 3; para. 7.7 Copenhagen Document, supra note 1.

18 E.g., arts. 3, 7 & 21(1) Universal Declaration and arts. 9, 17 & 25, ICCPR, supra
note 1; paras. 11 & 19, General Comment 25, supra note 3; para. 7.7, Copenhagen
Document, supra note 1.

19 E.g., art. 19, Universal Declaration and art. 19 ICCPR, supra note 1; paras. 8, 12,
19 & 25 General Comment 25, supra note 3; para. 9.1 Copenhagen Document,
supra note 1.

20 E.g.. arts. 19 & 21, Universal Declaration and arts. 19 & 25, ICCPR, supra note 1;
paras. 8, 12 & 25 General Comment 25, supra note 3; para. 9.1 Copenhagen
Document, supra note 1.

21 The rights to association, peaceful assembly, movement, holding opinions,
expression and freedom from violence and coercion play important roles in the
exercise of the rights to participate in government and public affairs within and
beyond the electoral context. Those who act to promote and protect human
rights, including electoral related rights, through peaceful and non-violent means,
are often referred to as human rights defenders. These people uncover rights viola-
tions, subject them to public scrutiny and press for those responsible to be account-
able. The Unites Nations has taken a number of actions to protect the rights of such
persons, which highlights the importance for governments to ensure the rights of
those who act to protect and promote electoral related rights. See, e.g., 56/163.
Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms, General Assembly Res. A/RES/56/163 (20 Feb. 2002) avail-
able at
http://www.unhchr.ch/huridocda/huridoca.nsf/FramePage/SRHRdefenders%20En?2
OpenDocument&Start=18&Count=15&Expand=1.
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22 The anti-discrimination norm is evidenced by provisions of numerous international
human rights documents. E.g., the human rights instruments supra note 1: arts. 2
(general non-discrimination provision), 7 (equality before the law and equal protec-
fion of the law) & 8(effective remedies) of the Universal Declaration; arts. 2 (general
non-discrimination provision and effective remedies), 3 (equal right of men and
women to enjoyment of human rights), 26 (equality before the law, equal protec-
tion of the law, requirement of states to prohibit discrimination and provide equal
protection against discrimination) ICCPR; Convention on Elimination of Racial
Discrimination; Convention on Elimination of Discrimination Against Women; arts. 2
(general non-discrimination provision), art. 3 (equality before the law and equal
protection of the law) ACHPR; arts. 1(general non-discrimination provision), 24
(equal protection of the law), 25 (judicial recourse and remedies) ACHR; arts. 13
(effective remedy), 14 (general non-discrimination provision) ECHR. There also is a
general United Nations Charter obligation to promote universal respect for, and
observance of human rights and fundamental freedoms for all without distinction
as fo race, sex, language, or religion. Articles 55 & 56, Charter of the United
Nations, June 26, 1945, 59 Stat. 1031, T.S. No. 993 (entered into force Oct. 24, 1945).
The UN Human Rights Committee, in its capacity of interpreting provisions of the
ICCPR as guidance to states parties, issues General Comments on the ICCPR. In
General Comment 18, para. 1, the Committee states: “Non-discrimination, together
with equality before the law and equal protection of the law without and discrimi-
nation, constitute a basic and general principle relating to the protection of human
rights.” General Comment 18, Non-discrimination:. 10/11/89 [hereinafter General
Comment 18], available at
http://www.unhchr.ch/tbs/doc.nsf/0/3888b0541f8501c?c12563ed004b8d0e2Opend
ocument.

23 The choice of an electoral system should be a central focus for respecting the
right fo participate in government and public affairs, through including in delibero-
fions about this vital issue those who associate in order to regularly seek elected
office (political parties) as well as including citizen input to such deliberations, and
ultimately by citizens making the decision about their electoral system through ref-
erendum. The discussion of this issue, however, is more germane to discourse about
democratic governance, which is beyond the purview of this Guide.

24 See ELECTORAL SYSTEMS AND DEMOCRACY (Larry Diamond & Marc Plattner, eds.; Johns
Hopkins Univ. Press; Baltimore 2006); THE INTERNATIONAL IDEA HANDBOOK OF ELECTORAL
System DESIGN (Stockholm 1997) [hereinafter Electoral System Design]; ELECTORAL SYSTEMS
IN COMPARATIVE PERSPECTIVE: THEIR IMPACT ON WOMEN AND MINORITIES (Wilma Rule & Joseph
Zimmerman, eds.; Greenwood Press; Westport, CT 1994). When an absolute
monarchy (e.g., Swaziland) or a military government (e.g., Pakistan) holds elections
for a legislative body to which the monarch or military grants limited powers, the
electoral exercise would only create limited legitimacy, depending in part on the
degree to which the election process respects the principles discussed in this
Section and depending on the nature of the powers granted to the legislature,
while the authority for those elected would derive from the degree of public confi-
dence earned through the election process. The governmental system would still
not be democratic nor would the elections qualify as genuinely democratic elec-
fions, though they could be meaningful to some extent in the country’s context,
depending on a variety of factors. Consideration of such issues is beyond the
purview of this Guide.

25 Fora general review of issues to consider and types of laws concerning the legal
framework for elections, see OSCE ODIHR, GUIDELINES FOR REVIEWING LEGAL FRAMEWORKS
FOR ELECTIONS (WARSAW 2002); INTERNATIONAL IDEA, INTERNATIONAL ELECTORAL STANDARDS:
GUIDELINES FOR REVIEWING THE LEGAL FRAMEWORK OF ELECTIONS, (Stockholm 2003); Patrick
Merloe, PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS: AN NDI GuIDE

29
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(Forthcoming 2008) [hereinafter Promoting Legal Frameworks]. While requirements
for democratic legislative processes is beyond the purview of this Guide, involving
the public, including electoral competitors, prospective voters and other elements
of civil society, in development of legal frameworks for elections is consistent with
respecting the right to participate in government and public affairs. See supra
note 8; para. 5, General Comment 25, supra note 3.

26 see para. 20, General Comment 25, supra note 3; para. 7.4 Copenhagen
Document, supra note 1; ELECTORAL MANAGEMENT DESIGN: THE INTERNATIONAL IDEA
HaNDBOOK (Stockholm 2006) [hereinafter Electoral Management Design]. Rafael
Lopez-Pintor, Electoral Management Bodies as Institutions of Governance (UNDP;
New York 2000) [hereinafter EMBs as Institutions of Governance]. Impartiality and
effectiveness of electoral management bodies (EMBs) is a threshold matter for
democratic elections; accomplishing these essential elements is a complex task.
Involving the public and political competitors in a policy making process concern-
ing EMBs is consistent with respect for the right to participate in public affairs. See
para. 5, General Comment 25, supra note 3.

27 article 2(1) of the ICCPR provides that: “Every State Party to the present
Covenant undertakes to respect and to ensure that all individuals within its territory
and subject to ifs jurisdiction the rights recognized in the present Covenant....”
Article 25 confines its recognition of electoral related rights fo citizens. Art. 2(2) pro-
vides that: “Where not already provided for by existing legislative or other meas-
ures. Each State Party to the present Covenant undertakes to take the necessary
steps ... to adopt such legislative or other measures as may be necessary to give
effect to the rights recognized in the present Covenant.” The UN Human Rights
Committee has interpreted these provisions to create immediate obligations to
refrain from violating recognized rights (i.e., negative obligations) and to take steps
to ensure respect for and exercise of the rights (i.e. positive obligations). The posi-
tive obligations include protection against acts by private persons and entities (as
well as governmental actors) and that states adopt legislative, judicial, administra-
tive, educative and other measures to ensure enjoyment of the rights and free-
doms recognized in the ICCPR. The Committee has also stated that the obligations
created by the ICCPR are binding on all branches of government of the states par-
ties (executive, legislative and judicial), as well as public, governmental authorities
at all levels of government (national, regional and local), which would apply to
electoral authorities and all governmental bodies that play a role in respecting and
ensuring electoral related rights. See, UN Human Rights Committee paras. 3-7,
General Comment 31, Nature of the General Legal Obligation on States Parties to
the Covenant: . 26/05/2004. CCPR 23/C/21/Rev.1/Add.12 (General Comments)
[hereinafter General Comment 31], available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CCPR.C.21.Rev.1.Add.13.En2Opendoc
ument.

28 see General Comment 25, supra note 3, af paras. 11 (voter registration efforts
and voter education), 12 (positive measures to overcome specific difficulties fo
exercise of electoral related rights, such as illiteracy, language barriers, minority lan-
guages, poverty and impediments to freedom of movement); General Comment
31, supra note 27, at para. 7 (raise levels of public awareness of rights); UN Human
Rights Committee, General Comment 28, Equality of rights between men and
women (article 3), UN. Doc. CCPR/21/Rev.1/Add.12 (2000) [hereinafter General
Comment 28], para. 3 (remove obstacles to equal enjoyment of rights, educate
the population, adjust legislation), available at
http://www.unhchr.ch/tbs/doc.nsf/0/13b02776122d48388025680900360e8020pend
ocument. For discussion of measures that can be taken o enhance national
minorities’ participation in elections see OSCE ODIHR, GUIDELINES TO AsSIST NATIONAL
MINORITY PARTICIPATION IN THE ELECTORAL PROCESS (Warsaw 2001) and to enhance
women's participation in elections see OSCE ODIHR, HANDBOOK FOR MONITORING
WOMEN'S PARTICIPATION IN ELECTIONS (Warsaw 2004).
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29 see paras. 10 & 11, General Comment 25, supra note 3. For a general discussion
of the three major voter registration methods (individual initiated, periodic and
compulsory registration) and challenges concerning inclusiveness in registration
processes, see RICHARD KLEIN AND PATRICK MERLOE, BUILDING CONFIDENCE IN THE VOTER
REGISTRATION PROCESS: AN NDI MONITORING GUIDE FOR POLTICAL PARTIES AND CIVIC
ORGANIZATIONS (2001) [hereinafter Building Confidence in Voter Registration], at 1-18.

30 see generally, William Kimberling, A Rational Approach to Evaluating Voter
Registration, REGISTERING VOTERS: COMPARATIVE PERSPECTIVES (John C. Courtney, ed.

Center for International Affairs, Harvard University; Cambridge, Massachusetts 1991).

31 see, Building Confidence in Voter Registration, supra note 29, at 7-18.

32 Id., supra note 31; para. 14 General Comment 25, supra note 3; para. 6, General
Comment 31, supra note 27. Voting by citizens living outfside a country’s territory
and voting by non-citizens in sub-national elections are specialized fopics beyond
the scope of this Section.

33 paras. 11-12, General Comment 25, supra nofe 3. While the issue of voter
furnout and efforts to promote it are beyond the purview of this Guide, see gener-
ally INTERNATIONAL IDEA, ENGAGING THE ELECTORATE: INITIATIVES TO PROMOTE VOTER TURNOUT FROM
AROUND THE WORLD (Stockholm 2006).

34 E.g., art. 25 ICCPR; paras. 15-17, General Comment 25, supra note 3; paras. 7.5-
7.6, Copenhagen Document, supra notfe 1.

35 Paras. 15-16, General Comment 25, supra note 3. Seeking or holding certain
elected offices may be incompatible with holding other offices (such as, those in
the judiciary or military or civil service), because of inherent conflicts of interest. The
doctrine of incompatibility of offices, nonetheless, should provide practical means
for a person to resolve the real or potential conflicts of interest (e.g., stepping down
form office at a reasonable point before an election or upon nomination or qualifi-
cation as a candidate).

36 paras. 15-16, General Comment 25, supra note 3.

37 see OSCE ODIHR, Restrictions on Political Parties in the Election Process: OSCE
Human Dimension Background Paper 7 (October 1998); see also Yatama v.
Nicaragua, supra note 7, at para. 229.

38 see para. 15, General Comment 25, supra note 3; see also Yatama v.
Nicaragua, supra note 7, at para. 226.

39 see art. 25, ICCPR, supra note 1 (“Every citizen shall have the right and the
opportunity, without any of the distinctions mentioned in article 2 and without
unreasonable restrictions ... (b) To vote and to be elected....”); paras. 7.5-7.8
Copenhagen Document, supra note 1.

40 see paras. 7.6-7.8, Copenhagen Document, supra note 2 (participating States
must provide political parties and candidates “with the legal guarantees to enable
them to compete with each other on a basis of equal treatment before the law
and by the authorities...” and must “ensure that the law and public policy work to
permit political campaigning fo be conducted in a fair and free atmosphere in
which neither administrative action, violence not intimidation bars the parties and
the candidates from free presenting their views and qualifications...” and provide
that “no legal or administrative obstacle stands in the way of unimpeded access to
the media on a nondiscriminatory basis....").

31
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41 see paras. 25-26, General Comment 25, supra note 3.
42 see supra notes 12-17 & 33.

43 see paras. 19, 20, 25 & 26, General Comment 25, supra note 3; paras. 7-9 &15,
General Comment 31, supra note 28; paras. 7.5-7.8, Copenhagen Document, supra
note 1; SANDRA COLIVER AND PATRICK MERLOE, GUIDELINES FOR ELECTION BROADCASTING IN
TRANSITIONAL DEMOCRACIES (Article 19; London 1994)[hereinafter Guidelines for Election
Broadcasting], at 69-70, 77-90; ORGANIZATION OF AMERICAN STATES & INTERNATIONAL IDEA,
FUNDING PoLmcAL PARTIES AND ELECTION CAMPAIGNS IN THE AMERICAS (Steve Griner and
Daniel Zavatto, Eds.; Stockholm 2005); IFES, Program on Money and Politics, avail-
able at http://www.moneyandpoalitics.net.

44 E.g., “Transparency is the term for a clear and open process, which is under-
standable and accountable to the electorate.... Transparency is essential to the
electoral process because it eliminates the appearance of impropriety and limits
the possibility of electoral fraud....” in Association of Centfral and Eastern European
Election Officials, International Foundation for Election Systems, Central Election
Commission of the Russian Federation, Transparency in Election Administration
(undated) [hereinafter Transparency in Electoral Administration], at 2, available at
aceproject.org/ero-en/topics/voter-registration/vrx_o005.pdf ; *[E]lection manage-
ment is founded on basic, but fundamental, guiding principles; independence,
impartiality, integrity, fransparency, efficiency, and service orientation.” Guiding
Principles of Electoral Management, in ACE Project (undated) [hereinafter Guiding
Principles], available at http://aceproject.org/ace-en/topics/em/em?20.; Electoral
System Design, supra note 26, at 24.

“Transparent: (1a): having the property of fransmitting light without appreciable
scattering so that bodies lying beyond are entirely visible... (2a) free from pretense
or deceit...."” WEBSTER'S THRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE
UNABRIDGED (1986). “Transparency, as used in the humanities implies openness, com-
munication, and accountability. It is a metaphorical extension of the meaning used
in the physical sciences: a “transparent” object is one that can be seen through.
Transparency is infroduced as a means of holding public officials accountable and
fighting corruption. ..."” Transparency (humanities), Wikipedia (11/29/07) available
at http://en.wikipedia.org/wiki/Transparency_(humanities).

45 while it is difficult to demonstrate the non-discussion of a subject, a review of
documents relating to electoral standards makes this point readily apparent. See,
e.g., supra note 9, Compendium; Existing OSCE Commitments and other docu-
ments cited.

46 Article 2(1) of the ICCPR, supra note 1, provides that: “Each State Party to the
present Covenant undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present
Covenant....” This creates an immediate and affirmative obligation for govern-
ments. Arficle 25 of the ICCPR speaks specifically to “citizens” regarding countries’
affirmative obligation to respect and ensure rights. See supra note 27 & accompao-
nying fext.

47 E.g.. art. 10, Universal Declaration, art. 19 ICCPR, art. 9, ACHPR, art. 13, ACHR, art.
10 ECHR para. 10.1 Copenhagen Document, supra note 1.

48 This formulation is an immediate juxtaposition of language from art. 21(3) of the
Universal Declaration and art. 25(b) of the ICCPR, supra note 1. See para. 6,
Copenhagen Document, supra note 1.
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49 Art. 25 of the ICCPR, supra Note 1, provides every citizen with the "right and the
opportunity, without any of the distinctions mentioned in article 2 and without
unreasonable restrictions: (a) to take part in the conduct of public affairs... To vote
and to be elected at genuine periodic elections... guaranteeing the free expres-
sion of the will of the electors...”.

30 see para. 7.8, Copenhagen Document, supra note 1. para. 25, General
Comment 25, supra note 3; Guidelines for Election Broadcasting, supra note 43, at
69.

ST E.g.. supra note 1: art. 19, Universal Declaration, art. 19 ICCPR, art. 13 ADHR and
art. 10 ECHR.

52 see para. 7.8, Copenhagen Document, supra note 1. para. 25, General
Comment 25, supra note 3; Guidelines for Election Broadcasting, supra note 43, at
69.

53 Guidelines for Election Broadcasting, supra note 43, at 69-70, (duty of govern-
ment media to inform the public about matters relevant to elections, duty of bal-
ance and impartiality), 77 (replies and corrections), 78-90 (news coverage and
direct access for electoral contestants), 94-97 (complaint mechanisms and judicial
review; referenda); Existing OSCE Commitments, supra note 9, at 19-20.

54 see para. 11, General Comment 25, supra note 3 (*Voter education and regis-
fration campaigns are necessary to ensure the effective exercise of article 25 rights
by an informed community.”).

55 see EHectoral Management Design, supra note 26, at 67; Guidelines for Election
Broadcasting, supra note 43, at 91-92.

56 see, e.g., Transparency in Electoral Administration, supra note 44.

57 E.g., provisions of international instruments supra note 1, including art. 21,
Universal Declaration and art 25, ICCPR.

58 Transparency applies to a range of electoral activities, including, among others:
drafting or modifying electoral laws and regulations; selecting electoral administra-
tors, from the highest bodies down to the polling sites; delimiting election districts;
qualifying of parties and candidates for the ballot; establishing the mechanism for
voter qualification, such as a voter registry; fraining election officials; setting up and
running information tfechnology systems; designing, producing and distributing bal-
lots and other sensitive electoral materials; establishing polling sites; conducting vot-
ing, counting and results tabulation procedures; conducting electoral complaint
mechanisms and judicial reviews of electoral challenges; announcing official elec-
fion results; and certifying winning contestants.

59 Article 13, ADHR, supra note 1. All 35 independent countries of the Western
Hemisphere are members of the OAS; Cuba’s membership is in suspension, but the
remaining 34 participate actively in the Organization. The OAS member states
have taken specific actions to affirm their positive obligations concerning the right
fo seek, receive and impart information. See, e.g., OAS General Assembly
Resolutions AG/RES. 2252 (XXXVI-O/06) of June 6, 2006, on “Access to Public
Information: Strengthening Democracy,” second operative paragraph; AG/RES.
2288 (XXXVII-O/07) of June 5, 2007, on "Access to Public Information: Strengthening
Democracy;” Inter-American Commission on Human Rights Declaration of
Principles on Freedom of Expression, para. 4, states that:

33
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"Access to information held by the state is a fundamental right of
every individual. States have the obligation to guarantee the full
exercise of this right. This principle allows only exceptional limitations
that must be previously established by law in case of a real and
imminent danger that threatens national security in democratic soci-
eties.” Available at http://www.iachr.org/declaration.htm.

60 Marcel Claude Reyes, et al. v Chile, Case No. 12.108 (09/19/06), Inter-American
Court of Human Rights [hereinafter Marcel Claude Reyes], available at
http://www.corteidh.or.cr/docs/casos/articulos/seriec 151 ing.doc.

61 q., at para. 86.

62 see supra note 1. The ECHR has as High Contracting Parties 47 countries span-
ning Europe that make up the Council of Europe(CokE); the status of one CoE appli-
cant country, Belarus, is suspended “due to its lack of respect to human rights and
democratic principles,” while the 47 participate actively in the COE. See About the
Council of Europe, available at http://www.coe.int/T/e/Com/about_coe.

63 sdruzeni Jijoceske Matky v. Czech Republic (07/10/06), (App. No. 19101/03)
European Court of Human Rights, available at http://hudoc.echr.coe.int.

64 Geraguyn Khorhurd Patgamavorakan Akumb v. Armenia (decision pending),
(App. No. 11721/04) European Court of Human Rights. The Council of Europe is
presently considering the first infernational instrument on access to government
held documents, the Draft European Convention on Access to Official Documents

(state of progress of the work at the end of the 15th meeting of the DH-S-AC, 3 -6
July 2007), available at http://www.access-
info.org/data/File/Draft%20Convention%20as%20at%206%20July%202007.doc. The
text of the Convention, upon final adoption and should it enter into force, would
have a significant impact on state obligations in the area and consequently on the
jurisprudence of the European Court of Human Rights. Access to information about
electoral processes also is reinforced by article 42 of the European Union’s Charter
of Fundamental Rights (Dec. 7, 2000), which provides a right of access to docu-
ments held by EU institutions fo citizens of EU states; though not legally binding it
can be invoked by courts in EU member states.

65 See VLADIMIR PRAN AND PATRICK MERLOE, MONITORING ELECTRONIC TECHNOLOGIES IN ELECTORAL
Processes (NDI 2007) [hereinafter Monitoring Electronic Technologies].

66 see Transparency in Electoral Administration, supra note 44.

67 Paragraph 8 of the Copenhagen Document, supra note 1, recognizes the
importance of domestic election observers, as well as infernational election
observers, and OSCE participating states commit fo invite such observers to witness
their national elections, as well as “facilitate similar access for election proceedings
held below the national level.” Paragraph 20 of General Comment 25, supra note
3, provides that security of ballot boxes (more broadly speaking, the vote) “must be
guaranteed” and the "vote should be counted in the presence of candidates or
their agents.” It further provides that: “There should be independent scrutiny of the
voting process ... so that electors have confidence....” Nonpartisan domestic elec-
tion monitors fulfill this independent role, as do international election observers, who
typically deploy fewer observers than domestic monitors. For a listing of over 65
countries where nonpartisan domestic election observation takes place, see
Appendix 1B, MELissa Estok, NEL NeviTTE & GLENN COWAN, THE Quick COUNT AND ELECTION
OsservATION (NDI 2002) [hereinafter The Quick Count and Election Observation].

68 see Eric BJORNLUND, BEYOND FREE AND FAIR: MONITORING ELECTIONS AND BUILDING
Democracy (Woodrow Wilson Center Press 2004) at Appendix, pp. 311-26 (approxi-
mately 100 countries appear in a partial list of those that allow international elec-
tion observation).
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69 see Declaration of Principles for International Election Observation, supra note 8.

70 see paras. 7&9, General Comment 25, supra note 3. *Account: [3] to furnish a
justifying analysis or a detailed explanation of ones financial credits and debits or of
the discharge of any of one’s responsibilities...."” WEBSTER'S THRD NEW INTERNATIONAL
DICTIONARY OF THE ENGLISH LANGUAGE UNABRIDGED (1986). “Accountability is a concept in
ethics with several meanings. It is offen used synonymously with such concepts as
answerability, enforcement, responsibility, blameworthiness, liability and other terms
associated with the expectation of account-giving. As an aspect of governance, it
has been central to discussions related to problems in both the public and private
(corporation) worlds. ... In leadership roles, accountability is the acknowledgment
and assumption of responsibility for actions... encompassing the obligation to
report, explain and be answerable for resulting consequences.” Accountability,
Wikipedia (11/29/07), available at a. http://en.wikipedia.org/wiki/Accountability;
citing Sterling Harwood, “Accountability,” in John K. Roth, ed., Ethics: Ready
Reference (Salem Press, 1994), reprinted in Sterling Harwood, ed., Business as Ethical
and Business as Usual (Wadsworth Publishing Co., 1996).

71 see supra note 1. Non-periodic accountability mechanism applicable to those
holding elected office, such as recall and impeachment, are beyond the scope of
this Guide.

72 This Section considers domestic remedies, however, redress concerning electoral
related rights may also be pursued in international legal fora, such as the European
Commission of Human Rights and European Court of Human Rights (for those from
countries that are parties to the ECHR), Inter-American Commission on Human
Rights and Inter-American Court of Human Rights (for persons from countries that
are parties to the ACHR) and the UN Human Rights Committee (for persons from
countries that recognizes the competence of the Committee o receive individual
communications the First Optional Protocol to the ICCPR). See, e.g., supra notes 7,
60 &63-64. Promoting Legal Frameworks, supra note 25, will present an annotated
set of citations of cases before these international fora that concern electoral relat-
ed rights.

73 E.g.. art. 2(3) of the ICCPR provides: “Each State Party to the present Covenant
undertakes: (a) To ensure that any person whose rights or freedoms as herein rec-
ognized are violated shall have and effective remedy, notwithstanding that the
violation has been committed by persons acting in an official capacity; (b) To
ensure that any person claiming such a remedy shall have his [or her] right thereto
determined by competent judicial, administrative or legislative authorities, or by
any other authority provided for by the legal system of the State, and to develop
the possibilities of judicial remedy; (c) To ensure that competent authorities shalll
enforce such remedies when granted.”

74 1d., art 2(3)(c); see BARRY WEINBERG, RESOLUTION OF ELECTION DISPUTES: LEGAL PRINCIPLES
THAT CONTROL ELECTION CHALLENGES (IFES 2006) [hereinafter Resolution of Electoral
Disputes]; Resolving Election Disputes in the OSCE Arena: Towards a Standard
Election Dispute Monitoring System (OSCE ODIHR 2000) [hereinafter Resolving
Electoral Disputes].

75 see infra Chapters 9 &10; Symposium: Evolving International Standards Pertaining
fo the Resolution of Election Disputes, Panel I, 57 AbmiN. L. R. 3 (2005), at 869-901.

76 see Resolution of Election Disputes, supra note 74; Resolving Election Disputes,
supra note 74.

77 see art. 2(3)(c), supra note 63, paras. 8, 15-19, General Comment 31, supra
note 27.

78 see Resolution of Election Disputes, supra note 74.
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79 With Direct Recording Electronic (DRE) systems, a voter uses a touch screen or
keyboard to electronically record a choice, while a paper record (sometimes called
a voter verified paper audit frail) can be produced as evidence of the choice. The
electronic impression technically comes first, and the paper record may or may not
present an accurate representation of that choice. At the present time, the prob-
lems associated with the electronic record so outnumber the potential problems
with creating an accurate paper record of the voter's choice that a paper trail is a
prerequisite though not a magic solution, to integrity and accountability in the vot-
ing process where DREs are used. Optical Mark Recognition (OMR) systems scan
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SECTION THREE

Developing Legal
-rameworks That
Promote Democratic
Elections

Every law is a reflection of the balance of political power at the
moment it is passed. The same is tfrue in varying degrees of regulations
promulgated to interpret and guide implementation of the law,
depending on who drafts the regulations and the processes for issuing
them. Recognizing these factors is important in promoting democratic
legal frameworks. This is particularly frue when developing a legal
framework for democratic elections, because elections provide the
definitive means for the population to exercise its right to periodically
rebalance the distribution of political power.

The process by which legal frameworks are developed therefore is vital-
ly important fo achieving democratic elections. The principles of inclu-
siveness, fransparency and accountability, which help to ensure fair-
ness and promote public confidence, should be fundamental elements
of the process for developing the legal framework, just as they must be
imbedded in the substance of the framework itself. The process by
which the legal framework is developed reflects the political will fo
establish democratic governance, of which elections are a part, or the
likelihood that elections may be used as a means to govern in a less
than democratic manner.

DEMOCRATIC PROCEDURES FOR DEVELOPING THE LEGAL
FRAMEWORK

It is important to recognize that the process of developing the legal
framework is not simply a matter of reaching an agreement among
those parties that hold power at a given moment, or even among a
broader circle of those who would like to compete for it through elec-
tions. Political parties should engage in dialogue about the elements of
the legal framework for elections and, at a minimum, must convince a
legislative majority to enact or amend electoral related laws. However,
democratic elections are not likely to be achieved where one party
holding a maijority of seats in parliament decides behind closed doors
what the legal framework for elections will be, nor are democratic
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elections likely where two parties holding a required maijority collabo-
rate privately. The interests of all those who would seek to be elected,
as well as the electorate’s interests in ensuring genuine elections, must
be reflected in a legal framework, if genuinely democratic elections
are to be achieved. Practice demonstrates that the process for devel-
oping the legal framework must provide an opportunity for all prospec-
tive electoral contestants and the public to participate and directly
express their interests, so that the framework may be based on open
dialogue and broad agreement.

There are a variety of mechanisms for reaching agreements on the rules
for electoral competition. Legislative caucuses of the political party
groups and independent legislators negotiate about the elements of the
legal framework for elections. Parties negotiate outside the legislature on
an ad hoc basis or as part of formal negotiations, such as a peace or rec-
onciliation process, national roundtables or conferences and other fora.
Extra-parliamentary parties can be brought into such negotiations as can
representatives of civil society, and community forums can be organized
to inform and involve interested citizens. Such steps can be particularly
important when rules for elections are to be addressed.

Legislative and Regulatory Calendars:

When electoral related laws are to be developed or modified through
regular legislative procedures, publishing the legislative calendar well in
advance is important for providing extra-parliamentary political parties,
civil society organizations and individual citizens an opportunity to pre-
pare and represent their interests in the process. Surprise legislative
maneuvers to gain an electoral advantage may provide a tactical
advantage for certain interests, but they subvert the democratic char-
acter of elections and undermine the legitimacy of those who are
elected to office.

Experience also demonstrates that it is inappropriate to make major or
significant modifications of electoral related laws too close to an elec-
tion date. Stability and predictability in the rules of the game are impor-
tant for maintaining fairness in electoral competition and for building
and maintaining public confidence in election processes. If political
parties, candidates and/or civil society groups desire to modify the
legal framework for elections, they should conduct their analysis of the
framework and begin their advocacy efforts well in advance of
upcoming elections. This is both a matter of strategic planning and of
inclusiveness exercised by those who have the power to set legislative
and regulatory calendars.

While the legal framework should be stable in the months preceding
elections, conducting timely assessments of the strengths and weak-
nesses of election processes once they are completed, drawing lessons
learned from the electoral experience and tackling needs for improve-
ments in the legal framework are also important parts of properly devel-
oping legal frameworks for democratic elections. Taking actions after
elections are concluded to improve the legal framework provides an
important opportunity for those who win office to demonstrate their
commitment to inclusiveness, transparency and accountability and
thus to strengthen democratic governance.
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Public Knowledge and Input:

Publishing drafts of proposed electoral related laws and modifications
of laws is also important for inclusiveness, tfransparency and accounta-
bility, and for developing fairness and public confidence in the demo-
cratic character of elections. This allows analysis and advocacy by
those with interests in elections and electoral integrity.

Employing mechanisms for public input into the legislative process is
crucial as well. Allowing written public comments and suggestions for
alternative provisions is an important element in providing inclusiveness.
Publicly posting such submissions on an Internet website and by other
means is important, because it allows the public and prospective elec-
toral competitors to evaluate alternative provisions for the legal frame-
work and reassures the public that the process is accepting input.

Conducting public legislative hearings on proposed electoral laws and
their possible modifications also informs the public. Hearings should per-
mit those in the legislative minority (or opposition) to air concerns about
proposed electoral related provisions and to offer alternatives.
Hearings that also permit public input through oral and written testimo-
ny increase inclusiveness in the process of developing legal frameworks
for democratic elections. Holding hearings in public sessions, broad-
casting them on radio and television and making them available via
the Internet increases tfransparency and can contribute significantly to
public confidence in the process.

Public forums, which are less formal than hearings, can be held in the
legislature’s facilities and even at venues around the country to help
inform the public and gain input on the legal framework. Such steps
are particularly valuable when new legal frameworks for elections are
being developed and when major changes to the framework are
under consideration, such as changing the electoral system, or if there
are proposed major changes in the balance of legislative and execu-
tive powers within the system of elected offices.

Similar methods of addressing inclusiveness, transparency and
accountability are required for ensuring fairness and promoting public
confidence in promulgating regulations for interpreting and implement-
ing electoral related laws. Countries employ differing administrative
law constructs and use different devices to regulate these matters, such
as formal regulations or by-laws, orders from governmental executive
offices and administrative bodies that are under them or that are inde-
pendent agencies (such as EMBs), or various types of instructions from
higher to subordinate administrative entities.

Providing notice of consideration of regulations, publishing draft regula-
tions, allowing the public to submit oral and written comments and sug-
gested modifications, and holding hearings and public forums play
important roles on broad framework issues. Even more narrow rules or
instructions on seemingly mundane issues should be published and
made easily accessible to electoral contestants and interested citizens,
so that the public can develop confidence that the legal framework is
inclusive, transparent and accountable.
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Constitutional, Legislative and Regulatory Drafting:

While a comprehensive discussion of standard rules for constitutional,
legislative and regulatory drafting are beyond the scope of this Guide,
a few considerations are important to emphasize. The text of the legall
framework for democratic elections should be consistent with constitu-
tional provisions and international principles, which may be applicable
through the country’s intfernational obligations. National legal doctrine
will determine the method for resolving inconsistencies, if any, between
the constitution and applicable international obligations.

For example, some countries require through constitutional provisions that
international treaty obligations are automatically part of national law,
and some countries say that such international obligations are determi-
native where domestic law conflicts with the international obligations,
while other countries hold that international obligations only have
domestic effect when the national legislature acts to provide such effect.

Consistency of Legal Provisions. Legal framework drafters should also
ensure that the constitution, laws and regulations concerning elections
are consistent with one another. Law and regulation drafters should
ensure that election related laws and regulations are internally consis-
tent in their use of terms. Providing a section in the law and in regula-
tions that sets forth definitions of terms can be useful in identifying and
avoiding inconsistencies. In addition, the framework for elections
should be considered against international principles and practice to
identify and address any significant omissions that may appear in the
nation’s legal framework.

A number of other laws are likely to be linked to or part of the legal frame-
work for democratic elections as well. They may include laws on: legal
recognition of political parties and organizations; party and/or election
campaign financing; registration of nongovernmental organizations
(including domestic nonpartisan election monitoring organizations);
media ownership, licensing and activities; access to government held
information; election administration; standards relating to qualification
and use of electronic information and communication technologies;
administrative law and procedure; civil procedure; and criminal law and
procedure. A review for inconsistencies should also cover such laws.

Though it could be a time consuming process, acting to remove incon-
sistencies in such laws will prevent conflicts of laws and related legal
complications during the election period that could compromise deliv-
ery of effective remedies through electoral complaint processes. Rules
and mechanisms for resolving conflicts of laws also should be reviewed
to ensure that provisions concerning electoral related rights and admin-
istration are freated as controlling law except where constitutional pro-
visions are concerned.

Clear and Plain Language. Electoral related laws and regulations also
should be reviewed by drafters to remove ambiguities wherever possi-
ble. Providing a definition of terms section can help reduce ambigui-
ties, however, ambiguity can be produced in the text by using a
defined term in an unusual manner. A careful review of the text to
remove ambiguities, as well as inconsistencies, before a law or regula-
tion is finalized and put into effect is a valuable practice, because it can
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prevent confusion and disputes concerning framework provisions.

Using language in the elements of the legal framework for democratic
elections that electoral contestants and the general population will
easily and clearly understand is another important part of drafting.
While there is some debate internationally on the advisability of using
so-called “plain language,” there is agreement that — to be effective —
legal frameworks must be easily and clearly understood.

Level of Detail. Another drafting challenge concerns the level of detail
required to address appropriately the various aspects of legal frame-
works for democratic elections. Practice demonstrates that the answer
differs somewhat depending on the substance of the framework ele-
ment that is being addressed and whether it is being addressed at the
constitutional, legislative or regulatory drafting level. The constitution
should address in significant detail: issues relating to the structure of
government (e.g., types of presidential or parliamentary systems); defi-
nition of proportional, plurality/majoritarian or mixed electoral systems;
descriptions of elected offices and their powers; eligibility requirements
for being elected and to vote; requirements for recognition of citizen-
ship if it is required to qualify for being elected or to vote; the types of
civil and political rights and freedoms to be protected and promoted;
and the conditions under which an election may be called as well as
who has the authority to call the election. Description of the nature,
powers, composition, qualifications, appointment, terms, basis for
removal of EMB members and the EMB chair may also be appropriate
for the constitution.

Most elements of the legal framework for democratic elections will be
addressed in significant detail within election related laws, particularly
in the primary election law or comprehensive election code. While
election laws and codes contain a significant level of detail, the legal
framework must anticipate that not all questions will be addressed in
the law itself. The law must therefore provide for the promulgation of
regulations to guide interpretation and implementation of the law by
election officials and others involved in the election process. This may
include a formal regulatory rulemaking process and/or procedures for
informing electoral contestants and the public about proposed regula-
tions (such as in the form of rules, by-laws, orders, instructions or similar
administrative actions) and providing for their input and participation in
the process of issuing such regulations.

While, for example, the constitution may require equality before the
law, equal protection of the law, due process of law, process before a
competent and independent tribunal, provision of effective remedies,
and universal accountability before the law, the electoral law must
give these precepts grounding in the electoral context, and regulations
should provide even more specifics about various complaint mecha-
nisms, remedies and accountability mechanisms, including enforce-
ment provisions. In combination, these levels of description of the legall
framework for democratic elections must address each element of the
election process.
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ELEMENTS OF FRAMEWORKS FOR DEMOCRATIC ELECTIONS

There are a number of elements that typically appear in legal frame-
works for democratic elections. They may be divided or labeled some-
what differently, though the categories outlined below provide an
overview of the various election processes. Please see Section Four of
this Guide, which suggests goals that each element of the framework
should pursue, criteria for evaluating whether the element achieves the
goals and detailed questions to consider in analyzing whether the cor-
responding framework provisions promote fair, democratic electoral
practices. The brief review provided below is intended to highlight key
aspects of legal frameworks needed when addressing various election
processes, while Section Four provides a more detailed basis to con-
duct a review and questions to consider when developing a legal
framework for democratic elections.

Recognition of Rights and Description of Governmental Structure
and the Electoral System:

As noted previously, the constitution and electoral laws should recog-
nize as fundamental the right to genuine democratic elections and
electoral related rights. They should define clearly and in detail the fea-
tures of the country’'s governmental structure and electoral system. This
requires definition of the:

e Constitutional and legal protections for civil and political rights
related to genuine democratic elections;

o Type of presidential or parliamentary system or hybrid of the two,
indicating offices to be elected;

e Unicameral or bicameral legislative system at national and sub-
national levels of government, as well as description of the exec-
utive branch of government below the national level;

e Levels or tiers of government and corresponding electoral sys-
tems for intermediate and local governments;

e Requirements, if any, for minimum voter turnout for an election to
be deemed valid;

e Requirements, if any, for legally compulsory voting;

e Type of proportional, plurality/majoritarian, other or mixed elec-
toral systems, and the specific method for allocating seats,
including “electoral quotient” and how to calculate “remain-
ders” in proportionate systems, and methods where preferences
or transfer of votes are employed;

e Definitions of the minimum percentage of votes (“thresholds”)
required, if any, for award of seats;

e Type of voting procedures for open, closed or other types of lists,
if a party list system is adopted;

e Use of single or multiple member electoral districts;

e Requirements for demarcation of electoral boundaries and the
acceptable ratios of persons to elected representative;

e Special mandates or election system requirements concerning
electing women or members of minorities;

e Requirements for timing of elections;

e Specifications if referenda and other ballot initiatives are
allowed, including who may initiate them, what body determines
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whether they qualify for the ballot, the qualification requirements,
and the fiming of placing the issue to a vote; and

e Specifications for changing any of these provisions in the consti-
tution and law.

These provisions all form part of a compact between the people and
their representatives. While countries that are in an early phase of
adopting democratic governance may need to adjust these elements,
frequent changes in the structures of government and electoral sys-
tems can produce instability and a lack of public frust. Changes in
these matters therefore should be undertaken cautiously and with
broad public involvement, open dialogue and inclusiveness in building
agreement for significant modifications.

Election Districts:

Equal suffrage requires that the weight of each person’s vote be essen-
tially the same. This has particular significance when developing the
legal framework for delimiting election districts. If there is a significant
difference between election districts in the ratios of persons to repre-
sentative, then the votes of persons in the districts are not equal. While
there are some differences among long-established democracies con-
cerning the acceptable variance between election districts in this ratio,
the differences are small.

Equal suffrage also requires that every citizen’s vote should have equal
weight irrespective of distinctions such as race, color, gender, lan-
guage, religion, political or other opinion, national or social origin, prop-
erty, birth or other status. Demarcation of election district boundaries
therefore may not be drawn in ways that divide minority communities
and thus reduce their voting power. The legal framework also is
required to prohibit discrimination in drawing electoral boundaries in
order to disempower constituencies based on political opinion (com-
monly referred to as "gerrymandering”).

Defining criteria for demarcating electoral boundaries must be com-
bined with developing mechanisms to ensure that boundaries are then
properly drawn. This not only requires setting up a body to draw the
boundaries that is likely to be impartial and competent, but also to pro-
vide a process that is transparent, inclusive of interested constituencies
and accountable fo the public. These elements can be successfully
included whether the demarcation is conducted by a legislative entity,
special commission, EMB or other body.

Election Management Body (EMB) and Election Administration:
Legal framework provisions concerning the body charged with the
responsibility of organizing democratic elections are sensitive and com-
plex. The EMB must be impartial and competent, and it must be per-
ceived to be both by the electoral contestants and the public. The
process for developing this portion of the legal framework should have
the buy-in of as many of the prospective electoral contestants as pos-
sible, while maintaining required standards for performance of the EMB.
This is a matter of establishing public trust in the EMB as it comes into
being, which provides a crifical advantage over working to establish
public confidence if suspicions exist from the outset.
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While there are several ways to define the process of appointment of
EMB members and selection of the EMB chairperson, the most impor-
tant elements are inclusiveness of electoral competitors and trans-
parency in the process. For example, once the qualifications of the
EMB members and chairperson are defined, a supermajority vote to
confirm or appoint the members, which includes support of governing
and opposition parties, is one such method. Defining differing con-
stituencies that provide political balance and allowing each to appoint
or nominate a number of EMB members is another such method.
Whether these or other methods are employed, an inclusive method
that is appropriate to the national circumstances should be provided.

Selection of the EMB chairperson can be by a supermajority vote by the
legislature or by the EMB members themselves or even appointment by
the head of state with supermajority confirmation or appointment from
a list of candidates provided by the legislature to the head of state that
is derived from an inclusive method. Itis also vital fo carefully define the
appointment of subordinate election administration bodies at interme-
diate and local levels and their lines of responsibilities to the EMB in
terms that promote transparency and confidence of electoral contest-
ants and the public.

One generally accepted indicator of an EMB's impartiality is its being
insulated from partisan political pressures. Standing as an independent
body, rather than being part of a government ministry, has proven to
be a successful approach, though there are examples (particularly in
long-established democracies) where impartial action has been con-
ducted by electoral bodies that are part of ministries. Having a budg-
et allocation provided directly from the national legislature, with
accountability to the legislature, has proven to be a critical measure to
ensure effectiveness, impartiality and public confidence in EMBs.

Making sufficient resources available to the EMB, financial and other-
wise, including assigning personnel and requiring assistance from other
governmental agencies is another important provision to include in the
legal framework. Safeguards must be included to ensure that all such
officials maintain political impartiality and that the EMB is responsible for
their activities. These factors point to the need for the EMB to be pro-
vided with capacities for training electoral officials and mechanisms for
holding electoral officials accountable for proper discharge of their
responsibilities. These elements of the legal framework contribute to the
sustainability of democratic election administration.

Powers of EMBs vary among countries, with some providing almost alll
electoral related functions to the EMB, while others charge the EMB with
the core duties of organizing the election day and immediately related
activities and allocate to other bodies functions relating to election
boundary delimitation, political party registration and financing, media
conduct over the election period and other maftters. Providing trans-
parency and accountability mechanisms for all such bodies is central
to establishing inclusiveness and confidence of the electoral contest-
ants and the public.
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Monitoring by Parties, Candidates, Referenda and Ballot Initiative
Groups, Domestic Nonpartisan Election Monitors, News Media, and
International Election Observers:

The legal framework is key to ensuring that all elements of the election
process are open to monitoring by political parties, candidates, groups
supporting referenda and other ballot initiatives, domestic nonpartisan
election monitoring organizations, news media and international
organizations. In turn, providing for this type of fransparency is crucial
for ensuring inclusiveness, accountability and the resulting sense of fair-
ness among electoral contestants and public confidence.

Political parties and candidates have vested interests in protecting their
rights to seek election. Traditionally, legal frameworks have allowed
their representatives intfo election facilities, including polling sites and
counting centers, to witness voting, ballot counting and vote tabulation
processes. Legal frameworks also recognize the right for such represen-
tatives to monitor many other processes, including, for example, draw-
ing election districts, voter registration processes, as well as ballot pro-
duction and distribution.  As the checklist presented in Section Four
demonstrates, legal frameworks should open all electoral procedures
to such representatives to observe, raise concerns, request that prob-
lems be addressed and gather information that may be used o seek
redress through complaint mechanisms.

When referenda or other ballot initiatives are presented to the elec-
torate, parties and citizen groups take political positions supporting and
opposing them. They therefore assume direct interests in the electoral
outcome concerning such ballot measures and should be allowed
access to all relevant elements of the election process.

Across the globe, nonpartisan domestic election monitoring organiza-
tions have developed to protect and promote the right to genuine
democratic elections. This activity is an expression of the right of asso-
ciation, the right of citizens to participate in government and public
affairs and the right to seek and impart information. The legal frame-
work, therefore, also should provide access to such monitors, as it does
for representatives of electoral contestants, though the framework may
vary on whether to provide status to such monitors to raise concerns
with election officials at polling stafions and other facilities.

News media play a vital role in providing information to citizens so that
they can understand the character of election processes and establish
the warranted degree of public confidence in them. Media represen-
tatives also are exercising the right to seek and impart information
about the election, and the legal framework should provide access for
them to all elements of the process.

International election observers can play an important role in assessing
the character of elections and making recommendations to promote
democratic elections. While international observers do not have stand-
ing as citizens to observe elections, many countries have commitments
under international organizations to permit such observers, and there is
a widespread state practice allowing them. Legal frameworks therefore
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should provide for the presence of international election observers to
witness all elements of the election process.

Voter Registration and Voter Lists:

Voter registration serves to guarantee that all eligible voters can exer-
cise the right to vote and that illegal voting is prevented. This ensures
against disenfranchisement and against diluting the weight of each
person’s legitimate vote, thus supporting equal suffrage. It also helps to
streamline election day voting procedures by pre-screening prospec-
tive voters.

The legal framework therefore must cover a significant number of pro-
visions concerning:

e Vofer eligibility, including procedures for denying the franchise to
some persons based on acceptable criteria concerning inability
to make free and informed choices, or denial of political rights
due to criminal conviction, and including procedures for restoring
voting eligibility;

e Processes for creation of the voter registry, whether by citizens
taking steps to register, government conducting enumerations or
transferring information from civil population registries;

e Procedures for citizens, political parties, candidates and civic
organizations to review the preliminary voter registry, verify its
accuracy and seek corrections;

e Procedures for inspecting the final voter registry and seeking cor-
rections;

e Processes for challenging the eligibility of a voter on election day;
and

e Processes, if any, for seeking enfranchisement on election day,
including exercising the right to vote and to have a challenged
or provisional ballot included in the official election results.

As with other elements of the election process, providing transparency
procedures — including monitoring of the process by electoral contest-
ants, domestic nonpartisan election monitors, news media and interna-
tional observers — as well as complaint procedures and effective reme-
dies must be part of the legal framework concerning voter registration
and voter lists.

Voter Education:

Elections cannot be genuinely democratic unless voters understand the
differences among the electoral contestants so that they can cast an
informed vote. Voters must also know when, where and how to register
to vote, as well as when, where and how to vote. The legal framework
therefore must include provisions for the EMB’s responsibilities for con-
ducting voter education, which should include information on electoral
contestants, voter registration and voting procedures (including ballot
secrecy) through educational guides or other means.

The framework should also mandate that military personnel be provid-
ed voter education information. It should require that such voter infor-
mation state that superior officers and noncommissioned officers may
not attempt to influence how military personnel vote. The framework
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also should require that there must be safeguards to protect the secret
ballot for military voters. Similar information should be made available
to all incarcerated persons who have the right to vote.

Government owned and controlled news media should be required to
cooperate with the EMB in providing voter education information to the
public. The legal framework may also require independent public
media and privately owned media to cooperate in providing voter
education information, if that is done under conditions that are not
overly burdensome to their financial and other private interests.

The legal framework should also provide that citizen organizations are
free to conduct voter education as long as it accurately describes the
positions of electoral contestants and accurately describes voter regis-
tration and voting procedures.

Legal Recognition and Status of Political Parties:

The legal framework must provide, on a nondiscriminatory basis and
without undue restrictions, provisions concerning the legal recognition
and continuation of the legal status of political parties and other politi-
cal organizations, such as candidate support groups and groups sup-
porting or opposing referenda and other ballot initiatives. The recogni-
tion of political organizations as legal entities, with the right fo seek
elected office or to influence citizen choices on referenda and other
ballot initiatives, is fundamental to democratic elections.

Requirements for legal recognition of political parties may be set forth
constitutionally. If this is done, it is usually done in general terms.
Whether or not the constitution explicitly provides for legal recognition
of political parties and other political organizations, the details for party
registration and legal recognition are almost always provided for by
law. While several models can be identified concerning types of polit-
ical party laws, many take one of two basic approaches:

e A minimal requirements approach, with legal recognition grant-
ed as a matter of administrative routine upon submission of the
party’s name, symbol, officers, charter and perhaps a small list
of members; and

e A more rigorous approach, with added requirements for evi-
dence of a large number of members and/or supporters (e.g.,
through submission of signatures), perhaps with a minimum geo-
graphical distribution in the country, a party manifesto and a sig-
nificant registration fee.

The legal framework may address certain aspects of the intfernal func-
tioning of political parties (such as requiring that they must employ
internal democracy) or candidate selection, if it is done by convention
or by primaries. The framework may also address disclosure concern-
ing party financing.

Ballot Qualification:
The legal framework must provide clear procedures for qualifying par-
ties, candidates, referenda and other initiatives for the ballot. The pro-
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visions may not be discriminatory, overly burdensome or unduly restrictive,
though they should ensure that only qualified parties, candidates and
appropriately worded referenda and initiatives appear on the ballot.

Ballot qualification provisions often include submission of a specified
number of signatures. The requirements must be realistic given the
timeframe for collecting signatures and national conditions. One prob-
lem to avoid is restricting citizens to signing only one petition for ballot
qualification. This unfairly affects the rights of voters and of electoral
contfestants, because voters oftfen see the requirement as committing
their vote and thus a violation of secret voting, and the process opens
them to potential intimidation should they be hesitant to sign a petition.
Electoral candidates cannot be expected to know whether a person
signed other petitions, even though a candidate’s ballot qualification
efforts could be harmed if the signature is invalidated.

Procedures for verifying signatures must be nondiscriminatory, and the
framework should include safeguards against arbitrary application of
the procedures. The provisions also should include transparency mech-
anisms for representatives of the electoral contestants, referenda and
ballot initiative groups, domestic nonpartisan election monitors, news
media and international observers.

Election Campaigning:

The legal framework for democratic elections must ensure fair condi-
tions for electoral contestants, sometimes referred to as a level playing
field. There are numerous facets that the framework must address,
including procedures to facilitate violence free and intimidation free
conditions for the electoral contestants to:

e Organize and train campaigners;
Move from town to town and from door to door and use public
spaces to seek votes;

e Hold meetings, rallies, marches and other means of peaceful
assembly to garner and demonstrate electoral support;

e Make use of mass communications tools, such as the postal serv-
ices, telephones, instant messaging and Internet; and

e Reach prospective voters via print and broadcast news media to
appeal for votes.

Just as important, the legal framework must also ensure that prospec-
tive voters are free from violence, intimidation and fear of retribution for
exercising freely the right to vote, so that they may participate in an
election campaign in order to seek and receive information about the
electoral contestants.

The legal framework must require political impartiality of all government
officials in the exercise of their duties, including issuing of permits for
campaign activities and providing facilities for such activities. It must
require that government resources not be used for electoral advan-
tage of any party, candidate or group supporting or opposing referen-
da or other ballot initiatives. The framework also must provide require-
ments for election officials and law enforcement personnel to honor
equal protection of the law and provide effective remedies in securing
proper election campaign conditions.
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Campaign Resources:

Where the legal framework provides campaign resources to political
confestants, it must do so on a nondiscriminatory basis that sets equi-
table treatment for all contestants. If funding is provided, categories
may be established concerning the main electoral contestants and
lesser contestants. Categories must be based on clear and objective
criteria, for example the number of votes and/or seats won in the prior
elections. The framework must also contain safeguards against arbitrary
or discriminatory application of the criteria. Where non-financial sup-
port is provided, such as offices or printed materials, the basis must also
be equitable, and safeguards must be provided to prevent arbitrary
and/or discriminatory application of the criteria for support.

When private contributions for electoral campaigning are permitted,
the legal framework must provide equal requirements concerning con-
testants for elected office and for groups supporting or opposing refer-
enda and/or other ballot initiatives. Any campaign expenditure limita-
tions also must have equal application.

Disclosure requirements, which in order to be effective must require
timely and public disclosure, must have equal application.
Enforcement mechanisms should be included that also provide due
process protections and safeguards to ensure nondiscriminatory appli-
cation.

Media:

A legal framework for democratic elections must address several issues
related to the media: protections for the media to exercise freedom of
expression in the electoral context; providing electoral contestants with
a genuine opportunity to communicate their electoral messages to the
public; and providing the electorate with accurate information upon
which to make decisions about voting choices.

The first set of provisions should prohibit government officials from plac-
ing any pressures on the media to favor or harm the interests of any
electoral contestant. Direct threats against owners, publishers, editors
and journalists concerning personal safety and security of family or of
property and concerning threats of prosecution or civil suits should also
be prohibited.

The legal framework also must provide for unpaid direct access for elec-
toral contestants to provide messages seeking electoral support via gov-
ernment owned or confrolled media. Independent public media and
privately owned media may also be required to provide unpaid access
to electoral contestants as long as the provisions are not overly burden-
some. Where paid political advertisements are permitted, the legal
framework must require that it be done on a nondiscriminatory basis.

The legal framework also must require that government owned or con-
trolled media provide accurate, balanced and equitable news cover-
age of electoral contestants (parties, candidates and groups supporting
or opposing referenda and/or other ballot initiatives). It should provide
guidelines on these matters for independent public media and private-
ly owned media. The framework should also provide mechanisms to
ensure effective remedies for violations of electoral rights by the media.
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Voting:

The legal framework must address a myriad of issues to ensure a gen-
uine opportunity o exercise the right to vote on the basis of equal and
universal suffrage. These issues concern conditions outside the polling
sites, as well as inside it, before, during and after voting takes place.
The provisions must ensure, among other things, that:

e Violence, intimidation, vote buying and other forms of coercion
are prohibited in and around polling sites;

e Security protocols are provided that guarantee voting integrity,
including preventing ballot box stuffing and irregularities and
fraud in electronic voting;

e Access is provided to polling sites on a equal basis for all voters,
including women, minorities, younger and older voters and per-
sons with physical challenges and disabilities;

e Polling sites are to receive election personnel, ballots, voting
machines and other sensitive electoral materials on an equal
basis, and prevent discrimination based on likely political support
for certain electoral contestants by the population assigned to
the polling site;

e Voteridentification and related procedures that are nondiscrim-
inatory concerning race, color, religion, language, national ori-
gin, other status or political or other opinion, that prevent disen-
franchisement of eligible voters and avert illegal voting;

e Vofting procedures guarantee secrecy of the ballot; and

e Transparency mechanisms allow effective monitoring by political
parties, candidates, groups supporting and opposing referenda
and other ballot initiatives, domestic nonpartisan election moni-
tors, news media and intfernational election observers.

The legal framework must provide the highest election official at the
polling site (presiding officer, president or chairperson) with the author-
ity to maintain order at the site and take steps to gain assistance con-
cerning security or remedying any problems concerning the voting
process. Those problems could concern absence of sufficient electoral
officials to meet "quorum requirements” or to conduct proceedings,
insufficient ballots for voter use, failures of voting machines, lack of ink
to apply to voters’ fingers to prevent multiple voting or other matters.

Vote Counting, Resulis Tabulation and Results Announcement:

Vote counting, transmission of results, results tabulation and announce-
ment of results all require clear and specific provisions in the legal
framework for democratic elections. Honest and accurate determina-
tion of the people's will concerning who shall occupy elected office
depends on these provisions. The legal framework should ensure,
among other things, that:

e Standard ballots, electronic voting machines and other sensitive
electoral materials are secured prior to commencing the count-
ing process, so that the count cannot be illegally affected;

e Ballots are opened in a manner that permits verification of their
validity or ruling about invalidity;

e Rules for determining ballot validity honor the clear intent of the
voter;

e Ballots are placed in a manner that allows verification that they
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are being credited to the proper electoral contestant, including
party, candidate, position supporting or opposing a referendum
or ballot initiative;

Counts of ballots credited fo each electoral contestant and ver-
ification of the count is easily conducted;

Vote tally sheets are easily viewed and verified, posted publicly
and provided to representatives of parties, candidates and
groups supporting or opposing referenda and other ballot initia-
tives, as well as domestic nonpartisan election monitoring organ-
izations, news media and international election observers;
Transparency mechanisms allow effective monitoring by elec-
toral contestants, domestic nonpartisan election monitors, news
media and international election observers, which includes veri-
fying fransmission of results by any medium and accompanying
tfransport of ballots, tally sheets and other sensitive materials to
infermediate and/or final results tabulation centers;

Results tabulation and announcement procedures are secure so
that the tabulation of results cannot be illegally affected;

Vote tabulations are credited to electoral candidates in a man-
ner that permits verification;

Rulings on ballot validity, including procedures for ruling on chal-
lenged or provisional ballots, are easily observed and verified;
Tally sheets at intermediate and final counting centers record dis-
aggregated votes, as well as aggregated results tabulations, are
easily verified, publicly posted and provided to representatives of
political parties, candidates, groups supporting or opposing refer-
enda or other ballot initiatives, domestic nonpartisan election
monitors, news media and international election observers; and
Tally sheets from intermediate and final counting centers are
posted on the Internet and other public places at an early date.

Framework provisions should also address how representatives of elec-
toral contestants may raise concerns and seek to redress problems dur-
ing the counting, tabulation and results announcement processes.

Complaint Mechanisms:

The legal framework for democratic elections should state for each ele-
ment of the election process a complaints procedure that provides due
process, equality before the law, equal protection of the law, effective
remedies for violations of electoral rights and accountability for those
who commit violations. Each element of the election process has its
particular qualities, and the nature of due process and types of reme-
dies will differ to some degree among the elements.

Delimitation of election districts requires remedies that equalize
sufficiently the variance among ratios of population to represen-
tative in various election districts and/or move boundary lines so
as not to disempower minorities or constituencies that support a
particular political opinion;

Voter registration requires remedies that correct disenfranchise-
ment or that prevent voting by ineligible people;

Party, candidate and ballot measure qualification require reme-
dies that provide ballot access should requirements be met; and
Each other element merits designing and providing remedies
that suit the problems, up to and including ordering recounts
and/or new elections.
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The framework must also clearly provide procedural requirements for
employing electoral complaint mechanisms. These must describe filing
requirements, standing requirements, burdens of proof, rules of evi-
dence, timetable for processing complaints, available remedies and
appeals procedures. The framework must direct complainants to the
proper forum for filing a petition with an administrative agency, court or
legislative body and provide for the possibility of judicial review wherev-
er fundamental rights are at stake.

The legal framework also should address criminal liability for violating
electoral related rights and the effect that criminal investigations and
prosecutions may have on administrative complaint processes or civil
law proceedings.
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SECTION FOUR

Checklist for
Evaluating a Legal
Framework for
Democratic Elections

This checklist is designed to assist the review of election laws and pro-
posed amendments to election laws, as well as the consideration of
broader legal frameworks for democratic elections. It also can be used
by those charged with legislative drafting. The principles of inclusive-
ness, fransparency and accountability and the related concepts of
electoral fairness and developing public confidence are imbedded in
the checklist.

The checklist covers 16 headings. Under each heading goals are sug-
gested for that element of the legal framework. A number of criteria or
indicators are suggested to help determine whether that element
achieves appropriate goals for promoting a democratic legal frame-
work. In addition, 228 questions plus sub-questions are presented under
the headings to guide analysis of the legal framework and to help
determine if each element comports with principles and practices for
democratic elections.

It must be emphasized that the checklist does not present a scoring
system. Not all questions are applicable to any specific legal frame-
work; specific weight cannot be assigned to each question or sub-
question, and it is impossible to score a legal framework in order to
determine whether it rates a particular “grade.” All legal frameworks
operate in a national context with political, cultural and social condi-
tions that must be considered and dynamics that demonstrate politi-
cal will to move decisively in a democratic direction or that indicate
movement toward other forms of governance, even if incremental
progress is made in the electoral arena.

It is important nonetheless to evaluate whether legal frameworks guar-
antee electoral related rights and promote democratic practice. This
checklist presents considerations that contribute to understanding
whether guarantees are present, and it helps to identify problematic
elements in an electoral framework that should be addressed and
improved.
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Goal: Ensure that the people have genuine opportunities to partici-
pate in government, directly and/or through freely chosen
representatives.

Criteria or Indicators - The Legal Framework:

e Sets periodic nature of elections and tenure for elected office;

e Defines offices to be elected and their powers and responsibilities;

e Provides means for competitive elections, respecting the right to
vote (i.e., to make a free and informed choice among rightful
contestants for office) and the right to be elected;

e Limits all restrictions on the exercise of electoral related rights to
exceptions that are necessary to protect rights, proportionate to
the clear need to restrict and geared to ensure full exercise of
rights; and

e Prohibits discrimination on the basis of race, color, gender, lan-
guage, religion, national or social origin, property, birth or other sta-
tus, physical challenges or disabilities or political or other opinion.

Questions to Consider:

1.

Does the law recognize political parties as electoral competitorse

a. If so, do requirements for legal recognition meet international prin-
ciples for inclusion and fairness?e

Does the law allow non-party or independent candidates?

a. If so, do the requirements meet international principles for
inclusion and fairness?

. What form of representation is used? (Plurality/maijority, proportional

or mixed system)

a. How many seats are in the legislature?

b. How many seats are filled through the election law?

c. Are the seats elected on a staggered basis or all at once?

d. Is the legislature unicameral or bicameral?

e. If bicameral, are both houses elected or is one appointed and, if
so, by whom?e

f. Are there provisions for run-offs in the parliamentary system?2

g. If a mixed system is used, how many seats are filled under each
sub-system?

Does the law provide an explicit system for franslating the number of

votes into the number of seats won?

a. What system is used, including for the allocation of “remainders”?

Is there a threshold of votes required before a party can win any

seatse

a. What is it, and how does it compare to international principles
and practice?

Does the law require a minimum level of voter turnout for the elec-

tion to be valide

a. If yes, what is it, and how does it compare to international
principles and practice?

Are there provisions for filling casual vacancies?

Does the electoral law provide for the appointment of some

Members of Parliament by the President?
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a. If so, how many?
b. Do they enjoy voting rights in Parliament?
9. Is the president elected directly or indirectly?
a. If indirectly, is the president elected by parliament or by
another body or procedure?
b. If the president is elected indirectly, how does the system
address equal suffrage issuese
c. Are there one or two rounds, or is it a preferential system?
10. On what basis can elections be called? (Regularly scheduled,
extraordinary or special, or some other manner?)
11. Who has the power to call elections and under what conditions?

Goals: Provide clarity, predictability and consistency with other
electoral related laws and assure impartial application of
legal provisions.

Criteria or Indicators - The Legal Framework:

e Presents key elements of the legal framework for elections in an
easy to find, consolidated place or cross-referenced places;

e Sets forth legal provisions in clear and understandable terms;
Avoids conflicts of laws; and

e Incorporates international obligations and/or commitments con-
cerning democratic elections.

Questions to Consider:

12. Which constitutional provisions are relevant to elections?

a. Is the electoral framework (law, decrees, regulations and by-
laws) consistent with the constitution?@

13. Does the constitution incorporate human rights and/or treaty obli-
gations into the constitutional or legal framework of the country?
a. What legal effect do the country’s international commitments

and/or obligations have, and how would they impact the legal
framework for elections? (E.g., is the doctrine of “direct effect”
respected, or do international obligations have to be enacted
separately info domestic law?)

b. Are there special mechanisms for women voting?

c. Are there guarantees that women will be elected to a certain
number of offices? (E.g.. through electoral quotas or mandating
the number of women and/or where they are placed on party
lists that appear on the ballot?)

d. Are there legal provisions ensuring voting rights and/or rights to be
elected for minorities of various types? (E.g., according to race,
national origin, language and/or religion?)

e. Are there legal provisions concerning potential voters of other sta-
tuses? (E.g.. physical challenges or disabilities, refugees or internally
displaced persons, young voters, persons convicted of crimes?)

f. Is the vote compulsory or non-compulsory?e

g. Are there penalties for those who do not vote in compulsory
systems?

h. If the vote is compulsory, what is the punishment, and does it
meet criteria for proportionality and due process?
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14.

15.

16.

17.

18.

19.

20.

Is there a single law affecting all types of elections (i.e., presidential,
legislative, local, etc.)?
Does the primary election law contain definitions of ferms used in the
law, apply them consistently and provide a means to resolve differ-
ences in those terms and terms used in other election related laws?
Is there a comprehensive electoral code encompassing all electoral
related issues, and what additional laws make up the legal frame-
work for elections? (E.g., laws defining parliamentary and other insti-
tutions and laws concerning political parties, mass communications
media, non-governmental organizations [NGOs], penal and civil
codes, laws on the use of government office and political activities
of government employees, financial disclosure requirements, parlia-
mentary rules of procedure on seating of winners, etc.2)
Are there clear cross-references between the different laws con-
cerning electoral matters, and is there a mechanism to identify and
eliminate conflicts of laws in the legislative and/or legal processes?
When there are questions of interpretation of electoral related laws,
what entity has final authority? (E.g., the election commission, the
supreme or constitutional court, the legislature, or another body?)
Does the law provide for the promulgation of election related regu-
lations and/or other means to direct administrative preparations
and other matters?
a. If so, what body has that power?
b. What process is required to issue such regulations or other instruc-
fions?
c. What body applies the regulations and provides redress for viola-
fions of them?2
Who prosecutes violations of the electoral law?

Goals: Ensure “equality of the vote” (equal suffrage), relating to the
proportions of voters to representatives and ensure against
discrimination in boundary delimitation.

Criteria or Indicators - The Legal Framework:

e Defines the permissible ratio of citizens per elected representative
in legislative chambers;

e Setfs parameters that are consistent with international principles
for deviations between electoral districts concerning the ratio of
citizens to representative in legislative chambers;

e Provides the acceptable bases upon which electoral district
boundaries may be drawn, in light of existing administrative divi-
sions, geographic barriers and other factors; and

e Prohibits drawing of electoral boundaries in ways that divide
populations and their voting power based on discrimination
concerning race, color, language religion, national or social ori-
gin, or political or other opinion (sometimes referred to as gerry-
mandering).
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Questions to Consider:

21. Are electoral districts established on a permanent basis (e.g.. in
accordance with the constitution), or can the district boundaries be
changed?

a. If so, when are they changed? (E.g., prescribed periodic intervals,
upon conducting a census or other ways?)

b. Is a partial boundary delimitation possible?

c. If so, under what circumstances?2

22. What are the criteria upon which electoral districts are drawn?
(E.g., size of population, size of electorate, effects of geographical
constraints, administrative boundaries?)

23. Are there anti-discrimination provisions in the rules on delimiting
electoral districts, such as preventing the division of communities on
the basis of racial, linguistic or other characteristicse
a. If so, how do they compare to international principles?2

24. Who has the authority to change the boundaries of electoral dis-
tricts2 (E.g.. the legislature, the courts, a boundaries commission or
other body?)

a. How are members of the boundary demarcation body chosen?
b. What are its powers?e

25. Does the law require that the demarcation body consult with polit-
ical parties and civic groups and/or provide for public comment?2
a. If so, what process and level of involvement is required?

b. What consultation procedures exist on boundary revision propos-
als and draftse
c. Do news media have access to the delimitation process?

26. Does the law establish a voter-per-representative ratio for election
districts?

a. If so, what is it, and how does it compare to internatfional princi-
ples?2

27. Does the law establish acceptable variances in voter-per-represen-
tative ratios between districtse
a. If so, what are the acceptable variances, and how do they com-

pare to international principles?

28. Is there a process by which the drawing or revision of an electoral
district can be challenged?

a. If so, what are the challenge procedures?
b. Do they provide effective remedies?

Goals: Ensure impartiality, effectiveness and transparency in elec-
tion administration.

Criteria or Indicators - The Legal Framework:

e Sets a clear mechanism for appointment to the election man-
agement body (EMB) of individuals whom the electoral contest-
ants and the public believe are both impartial and competent to
conduct genuinely democratic elections OR whom the political
contestants and the public believe, in combination, will impartial-
ly and competently conduct democratic elections;
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e Sets a mechanism for appointment of election officials below the

EMB whom the political contestants and the public believe will
impartially and competently conduct democratic elections;

e Requires transparency in the conduct of all elements of the elec-

tion process for the benefit of the public and electoral contestants;

e Provides accountability mechanisms for proper discharge of

duties of electoral officials; and

e Provides mechanisms for regular and consistent communications

with electoral contestants.

Questions to Consider:

29.

30.
31.

32.

33.

34.
35.
36.
37.
38.
39.

40.

Is the body that is responsible for managing elections (EMB) part of a

ministry, a free standing body under the executive branch, an inde-

pendent body that is responsible to the legislature, a separate branch

of government under the constitution, or other governmental form?2

Under what guidelines or rules does the EMB work?

Is the EMB permanent or temporary?

a. If temporary, how far before scheduled elections is the EMB
assembled?

b. Is the period of time provided sufficient for the EMB to effectively
discharge its duties?

What is the exact composition of the EMB?2

a. Does the composition guarantee the impartiality and compe-
tence of the EMB?

b. Does the EMB include independent experts, political party repre-
sentatives, a mixture of the two or some other set of persons?

c. Does the law require that some EMB members or the EMB chair be
a judge or lawyer?

d. If judges are required, who appoints judges to the bench?

e. Are there effective mechanisms for independence of the judiciary?

By what procedure are EMB members selected?

a. Appointed by political parties as party representatives?

b. Appointed by political parties as independent actorse

c. Appointed af the discretion of the executive?

d. Nominated by the executive and confirmed by the legislature?

e. By simple or super majority?

f. Nominated by political parties and then appointed by the executive?

g. Are any of the members appointed or nominated by civil society
organizations?

h. If so, are the organizations nonpartisan?2

How is the EMB chair selected?

Are there limits on the power of the chaire

Are all or some of its meetings open to the publice

Do political parties have access to the EMB’s work?

a. What kind of access? (E.g., representatives on the EMB or by party
representatives or agents fo the EMB?2)

Do domestic nonpartisan monitors have access to the EMB’s work?

a. If so, what kind of access?

Do news media have access to the EMB?

a. If so, what kind of access?

What is the structure for regional or local EMBs?2
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a. How are they established?

b. How much power is delegated to the regional/local EMBs?2

Does the EMB and its subordinate bodies have the powers to enlist

needed support from other sectors of the government2 (E.g., civil

servants, teachers, security personnel, military?2)

a. If so, are there safeguards concerning the impartiality of such
people?

Are there mechanisms to ensure accountability of electoral officials

in the discharge of their duties¢ (E.g., auditor general office, an

ombudsman office, procedures for citizens to file complaints con-
cerning the failures of officials to properly discharge their duties,
internal personnel disciplinary procedures?)

a. Do these mechanisms provide for timely resolution of issues or
complaints?

b. Do they meet minimum due process requirements?

c. Are there requirements to release public reports and statistics
about such procedures and their operation?

Are safeguards for ballot security included in provisions concerning

ballot design, review, printing, distribution and collection?

Are the fimelines provided in the law and regulations concerning

each element of the election process realistic in light of national

condifions and the need for building and maintaining public confi-
dence?

a. Are the timelines for each element of the election process con-
sistent with one another?

b. Do the fimelines concerning counting ballots, tabulation of
results and announcement of winners meet needs for both
accuracy and timeliness?

c. Do timelines for electoral complaints and appeals allow for time-
ly resolution of electoral outcomes?

Do EMB members have immunity from prosecution?

a. If so, what types and for how long?

Are the actions of the EMB subject to challenge or legal review?

Can EMB members be removed from office?

a. If so, for what reasons and by whom?@

Is there a budget for the EMB?2

a. What governmental entity provides the budget (parliament, a
ministry or other?)

b. If so, how much discretion does the EMB have over its spending?

c. Is there a special budget for elections?

d. To whom and how does the EMB account for its fiscal activities?

What is the breadth of the EMB power?2 (E.g., responsible only for

mechanical administration, control over media access, prosecu-

fion of violations?)

Are the EMB and its subordinate electoral bodies required to pro-

vide transparency in their operations?2

a. Are the EMB and its subordinate bodies required to conduct
open public meetings?e

b. If so, are all meetings public or only certain types of meetings
(and which types)?2

c. Are the records of electoral administration available as public
documents that can be obtained through a regular process at
the EMB or other body?
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d. Are the disaggregated vote tallies from the polling sites and inter-
mediate tabulation centers made immediately available to the
public as part of the vote tabulation process?

e. Are ballots, voting machines and other sensitive materials avail-
able for public inspection before, during and after an election?2

f. Are adequate transparency measures provided for verification of

the integrity of electronic electoral technologies?

Goal: Provide transparency for electoral competitors and the gen-
eral population to establish the warranted degree of public
confidence in the electoral process.

Criteria or Indicators - The Legal Framework:

e Recognizes the right of citizens to seek, receive and impart infor-
mation concerning all elements of the election process;

e Provides that representatives of parties, candidates and groups
supporting and opposing referenda and other ballot initiatives
have the right to be present, observe, raise concerns and seek
redress concerning all elements of the election process;

e Provides that civil society organizations concerned with electoral
integrity have the right, at a minimum, to be present and monitor
all elements of the election process;

e Provides that news media have the right to be present and mon-
itor all elements of the election process;

e Provides for the possibility of international election observers to be
present and observe all elements of the election process; and

e Requires the accreditation for access to electoral related facili-
ties of representatives of political parties, party candidates, and
groups supporting or opposing referenda or other ballot initia-
tives, domestic nonpartisan election monitors from civil society
organizations, media and international observers.

Questions to Consider:

51. Are representatives of parties, candidates, referenda and ballot ini-
tiative groups granted access fo all elements of the election
process? Including among others:

a. Printing and distribution of ballots and other sensitive electoral
materials;
b. Polling site selection process;
c. Training programs for electoral officials;
d. Voter registration processes and verification of voter registries;
e. Ballot qualification review process;
f. Polling site operations, including voting and counting of ballots;
g. Tabulation of results at polling stations through district and all
other counting centers until final results are determined;
h. Electoral complaints and appeals processes; and
i. All applications of electronic electoral technologies at policy for-
mulation, decision making concerning design, testing and pur-
chasing, as well as af training and use?
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Are domestic nonpartisan election monitors recognized by law, reg-

ulation and/or any other means?

a. If so, are they provided access to all elements of the election
process, including the processes listed in the previous question?

b. What is involved in the accreditation process?2

c. Is accreditation required to be conducted in an effective and
timely manner?

d. Is accreditation provided to organizations, which then accredit
individuals under their mandate?

e. Is there a separate law on legal registration of nongovernmental
organizations?e

f. If so, does it contain any unreasonabile restrictions that would hin-
der domestic election observation?2 (E.g., restrictions on receiv-
ing funding or assistance from international organizations?)

Are news media recognized in electoral law and/or regulations?

a. If so, are they provided access to all elements of the election
process?e

What is the accreditation process for news media?

Are international observers granted access to the election process?

a. If so, what is the accreditation process?

b. What is the scope of their access?

Are any restrictions placed on representatives of political parties,

candidates, referenda and ballot initiative groups, domestic elec-

fion monitoring organizations, news media and/or internatfional
election observers?

a. If so, what are the restrictions and do they correspond to consti-
tutional regulations and international principles?

Does the law provide an opportunity for citizens to inspect the

accuracy of the voter registry?

a. If so, are party and candidate representatives, civil society elec-
tion observers, news media and international observers allowed
to witness the process and/or inspect the registry?

Do the law or regulations require that a copy of polling station vote

tally sheets be posted publicly for a period of several days following

the polling process?

Do the law or regulations require that official copies of the vote tally

sheets be provided to representatives of the political parties, candi-

dates and ballot initiative groups at the polling stations, district or
other intermediate tabulation centers and at the final vote tabulo-
fion center?

a. Are copies also to be provided to domestic nonpartisan election
monitors, media representatives and international observerse
Do the law or regulations allow electoral contestants and/or civil

society organizations to conduct voter registration auditse

Do the law or regulations allow parallel vote tabulations (PVTs or

quick counts) and/or exit polls?

a. What conditions or restraints, if any, are placed on such activities,
and how do they correspond to constitutional requirements and
international principles?
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62

Goals: Ensure eligible citizens a genuine opportunity to exercise the

right to vote, prevent ineligible people from voting and block
multiple voting.

Criteria or Indicators - The Legal Framework:

e Sefs clear criteria, consistent with international principles, for eligi-

bility to vote;

e Provides a process for establishing identity and eligibility to vote

that is easily used by members of the electorate and safeguards
against fraud;

e Establishes a voter registration process that is accurate and inclu-

sive of all eligible voters, including those first coming of age to vote;

e Sefs forth an easily accessible process for citizens to check and

correct the voter registry;

e Allows representatives of political parties, candidates, ballot ini-

tiative groups and civil society organizations to monitor the voter
registration process and to verify the accuracy of the voter reg-
istry and its voter lists; and

e Produces voter lists that facilitate ease of voting, prevent disen-

franchisement and avert illegal voting.

Questions to Consider:

62.

63.

What are the voter eligibility criteria set forth in the constitution, law

and regulations?

a. Do the criteria fit international principles concerning limiting
restrictions to age of majority, citizenship and residency?

b. Do the criteria address mental capacity?

c. If so, are they consistent with international principles to provide
due process protections against overly restrictive limitations on
the right to vote?

d. Do the criteria address voting rights of those in military service?

e. If so, are they consistent with intfernational principles favoring
extension of the right to vote?

f. Do the criteria address persons with criminal convictions?

g. If so, are they consistent with international principles concerning
proportionality of restricting civil rights and the restoration of
those rightse

h. Do the criteria address citizens who are outside of the country
during the election period, refugees and internally displaced
persons?

i. If so, are they consistent with international principles concerning
the right to vote?

What type of process is used to create the voter registry?

a. Is voter registration citizen initiated (people going to registration
centers)?

b. Is it state initiated (an enumeration process is conducted)?

c. Is it state created (the civil population registry is used to create
the voter registry) ¢

d. Is it a mixed system? If so, what is the mix2



64.

65.

66.

67.

68.

69.

70.

71.

72.

73.
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Is voter registration a contfinuous or periodic process?

a. If periodic, how long before the election does the voter registra-
fion start and end?

Do the legal provisions set a realistic timeframe for creating a voter

registry and voter registration lists2

. How long does the registration process laste

. When is the registry closed to new entries2

. When is the preliminary list made publicly available?

. How long is the claims and objections period for citizens to check
and correct entries in the voter registry?

. When is the corrected registry made publicly available, and is
there a chance for citizens and/or parties, candidates and elec-
fion monitors to review it before the final voter lists are created?

f. When do the final voter registry and voter lists begin their journey
to the polling sites, and does this process meet time require-
ments?

g. Can prospective voters be challenged on election day, and can the
challenge be resolved in time for the citizen’s vote to be counted?

Do the law and regulations provide for public education about the

fime, place and elements of the voter registration process?

How is identification of citizens verified during the registration

process?

a. What evidence of qualification is required? (E.g., birth certificate,
passport or other government issued identification, witnesses
who swear under oath?)

b. Is the process of obtaining birth certificates and/or other govern-
ment identification easily accomplished, or does it present a bar-
rier to being included on the voter registry?

Do the law and regulations provide that the voter registration

process be conducted in a manner that is easily accessible to all eli-

gible citizens?

a. Are the locations required to be physically accessible?

b. Are they to be at sites that are easily reached by citizens?

c. Are the hours of operation to be conducive to all eligible people,
including women, older people and those coming of age to vote
since the last election?

Are voter identification cards issued?

a. If so, are they issued upon registration or at some other point in
fime?

b. Is the process of providing voter cards secure and efficiente

Where are the lists published? (E.g., an Internet website, newspa-

pers, at schools or other neighborhood facilities, at a district office

or city hall and/or other location?)

Is there any provision for supplementary registration after the final list

is published?

Are citizens who reach voting age shortly before or on election day

allowed to vote?

a. If so, are there separate provisions regarding their registration?

Does the law provide for registration at polling sites on election day

or adding a person to a supplemental voter list on election day?

a. If so, how do such persons establish their eligibilitye

b. What safeguards are there to prevent such persons from voting
at multiple polling sites?

O 00 Q
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74.

75.

76.

77.

78.

79.

80.

81.

82.

83.

Does the law allow for voting by citizens not present in the country

at the time of the election?

a. If so, what is the procedure? (Embassy voting, absentee ballots or
other?)

b. What are the fimetables to be entered into a corresponding
voter list?

c. In what district are their votes registered? (E.g., their national
home, the capitol, other place?)

If refugees and internally displaced persons are allowed to vote, are

the procedures provided sufficient fo ensure against disenfranchise-

ment and against illegal voting?

Are vofters given the opportunity to verify the accuracy of the voter

registry and to correct errors?

a. Are such procedures clearly defined?

b. How broadly are the procedures publicized, in what medium and
by whom?

c. How much fime are voters given to make corrections to the reg-
istry?2

d. Are electors or anyone else given the right to object to registro-
tions believed to be wrong?

Do political parties, candidates and ballot initiative groups have the

right to monitor the voter registration process?

a. If so, are the provisions adequate to verify the integrity of the
processe

Are political parties, candidates and referenda and ballot initiative

groups provided a copy of the voter registry to conduct verifico-

fions and/or to use in voter mobilization effortse

a. If so, at what point in the voter registration process and how far
before the election is this fo happen?

Do domestic nonpartisan election monitors and/or the news media

have the right to monitor the voter registration process?

a. If so, are the provisions adequate to verify the integrity of the
process?e

Do domestic nonpartisan monitors receive a copy of the voter reg-

istry for verification purposes and/or to use in voter mobilization

efforts?

a. If so, when does this happen?

Are electoral contestants and/or nonpartisan domestic election

monitors provided access to the voter registry to conduct voter reg-

istration audits?

Does the EMB enlist an independent source to conduct voter regis-

fration audits, and are the results made available to the public?

Is the voting list contained in an electronic registry2

a. If so, does the law provide transparency measures concerning the
decision making process regarding the benefits of using such tech-
nology, the design requirements, the procurement process, the
testing and the operation of electronic technologies in registering
voters, compiling the voter registry and production of voter listse

b. Are transparency provisions and other safeguards provided to
ensure that electronic voter lists cannot be linked to electronic vot-
ing technologies or otherwise compromise secrecy of the ballot?
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Goals: Ensure that the electorate is sufficiently informed about voter
registration, voting choices and voting procedures to provide a gen-
vine opportunity for exercising the right fo vote and to make an
informed choice among electoral contestants.

Criteria or Indicators - The Legal Framework:

Provides clear responsibilities to the EMB for conducting voter
education activities;

Allows electoral contestants and civil society organizations to
conduct voter education without undue restrictions;

Requires the military to allow voter education to reach its person-
nel; and

Sets provisions concerning the roles of the news media in voter
education.

Questions to Consider:

84. Does the law state who is responsible for and who else may con-
duct voter education?

85.

86.

a.
b.
C.
d.

e.

If so, what is the responsibility of the EMB?2

What is the responsibility of other government agencies?

Are there provisions that require the news media to conduct
voter education?

Are there provisions that address the role of civil society organiza-
fions in conducting voter education?

If so, do they contain any unreasonable restrictions?

Do the law and regulations contain provisions for voter education
concerning the voter registration processe

a.
b.

C.

d.

e.

f.

Concerning criteria for voter eligibility2

Concerning how to establish identity, eligibility and the processes
to acquire necessary identification?2

Concerning dates, times and places to register to vote, if a voter
has to appear at a registration center?

Concerning the dates, times, types of information and the
process by which enumerators will canvas the various locations,
if the government is creating a registry based on an enumeration
process?e

Concerning the process by which the government will fransfer
voter data from the civil population registry to the voter registry2
Concerning whether there is a supplemental voter registration
process and/or whether eligible voters can register on election day?

Do the law and regulations contain provisions for voter education
concerning checking and correcting entries on the voter registry?

a.

b.

Concerning the dates, times and places to check and correct
namese

Concerning the correction (sometimes called the claims and
objections process) procedurese (E.g., correcting a voter's own
information, objecting to the enfry of persons a voter knows to be
deceased, underage or otherwise ineligible; whether political
parties, candidates, ballot initiative groups and/or other organi-
zations may initiate a correction procedure?)
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87.

88.

c. Concerning reviewing the corrected voter registry or listse

Do the law and regulations contain provisions concerning supplying

the electorate with information about the political parties, candi-

dates, referenda or other ballot initiatives and positions of groups
that support or oppose them?

a. Does the EMB have the responsibilities of producing and distribut-
ing a voter guide on these maftters?

b. Are there provisions that require the news media to provide infor-
mation on these matterse (E.g.. requirements for the government
controlled media and publicly funded media, requirements or
guidelines for the privately owned media?)

c. Are there provisions requiring the military services to allow the
political contestants to provide information to military personnel?

Do the law and regulations require voter education concerning

where, when and how to vote, as well as concerning secrecy of the

ballote

a. If so, what is the EMB's responsibility on these matterse

b. Are the military and any other governmental agencies required
to distribute such information to their personnel?

c. Are the news media required to provide the public with informa-
fion on these matters? (E.g.. requirements for the government
controlled media and publicly funded media, requirements or
guidelines for the privately owned media?)

Goals: Ensure freedom of political association and political pluralism.

Criteria or Indicators - The Legal Framework:

e Seftsrules that are consistent with international principles for legal
recognition of political parties and other political organizations;

e Provides due process protections against undue restrictions
and/or arbitrary application of legal provisions;

e Provides clear rules for disclosing financing and expenditures;
and

e Establishes transparency in party recognition and legal status.

Questions to Consider:

89

90

. Does the constitution contain provisions that pertain to political

party formation, legal recognition and/or functioning?
a. If so, what are they?

. Is there a separate law on political parties and other political organ-

izations2 (E.g., candidate support groups and groups that support

or oppose referenda or other ballot initiatives?)

a. If so, is it consistent with constitutional provisions?

b. Does it contfain provisions that affect the roles of parties in the
electoral context?e

c. If so, how, and do the provisions correspond with international
principles?



91.

92.

93.

94.

95.

96.

97.

98.
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What provisions are there in the election law and regulations that

pertain to political parties and other political organizations?

a. Are they consistent with constitutional provisions?

b. Are they consistent with the political party law?

c. If not, which law conftrols?

d. Are they consistent with international principles?

What governmental body receives applications for legal recogni-

fion, and what body makes the decision on recognition?2

What are the requirements for a party or other political organization

fo receive legal recognition?

a. What documentation must accompany an application?

b. Is there a time limit on how long an application may be consid-
ered before a decision is made?

c. On what grounds can an application be rejected under the law?

d. If the application is rejected, must reasons be presented in writ-
ing fo the party or other political organization?

e. Do rejected parties and other political organizations have the
opportunity to correct faulty applications?

f. Do they have the right to appeal rejections?

g. If so, what is the appeal procedure and timing?

Can a party’s or other political organization’s legal status be sus-

pended or terminated?

a. If so, under what circumstances?

b. Who makes the determination?

c. What procedure is required?

d. Is there an appeals process?

e. How long can a suspension last?

f. What process is provided for reinstatement to full legal status?

Are there restrictions on the platforms of political parties and other

political organizations?

a. If so, what are they?

b. Are they consistent with constitutional provisions2

c. Are they consistent with international principles for freedom of
expression?

Do the laws contain provisions concerning the methods by which

political parties select their candidates for elections?

a. Are primary elections required?

b. Are there provisions on selection of candidates by party conven-
tions, caucuses or other means?

c. Are there requirements concerning women or minority candi-
datese (E.g., quotas, requirements for specific placement on
party lists in proportional representation systems, separate voting
for women and/or minority candidates?)

Do political parties and other political organizations receive govern-

ment funds or other direct government support? (E.g., offices,

telecommunications, transportation, etc.2)

a. If so, what are the requirements for receipt of funds or supporte
b. Is the provision of such funding and support consistent with inter-
national principles concerning fairness and nondiscrimination?
Are political parties and other political organizations required to

report income and expenditures?
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99.

100.

101.

a. If so, when are reports due?

b. To whom are the reports due?

c. Is any of the information available publicly?2

d. What penalties or other accountability measures are there to
help enforce reporting and financing related requirements?

Do political parties and other political organizations have to meet

certain requirements in order to compete in electionse (E.g., hav-

ing received a threshold percentage of votes in a previous elec-

fion, collection of signatures on petitions, minimum support indi-

cated on opinion polls2)

a. If so, are these procedures consistent with infernational principles?

Can the participation of parties and other political organizations in

an election be terminated during the election campaign period?

a. If so, under what circumstances?

b. Is there an appeals process?

c. Are these procedures consistent with international principles?2

Are the procedures relating to political parties and other political

organizations open to monitoring by representatives of the parties,

organizations, domestic election monitoring, news media and

infernational election observers?

Goals: Ensure a genuine opportunity to exercise the right to be elect-

ed and apply proper criteria for candidacy and listing on the
ballot.

Criteria or Indicators - The Legal Framework:

Sets clear criteria, consistent with international principles, for eligi-
bility of political parties and candidates to stand for election to
public office;

Sefts clear criteria, consistent with international principles, for qual-
ification of referenda and other ballot initiatives to be presented
at an election;

Provides a ballot qualification process that is free from undue
restrictions and arbitrary or discriminatory application; and
Establishes a clear and realistic timeline for ballot qualification.

Questions to Consider:

102.

103.

What are the requirements set forth in the constitution and the

election law concerning eligibility to seek elected offices?

a. Are they consistent with each other?

b. Are they consistent with international principles concerning the
right to seek election and nondiscrimination?

Are there requirements in other laws that affect qualification to

seek elected office?2 (E.g., the political party law, criminal law,

bankruptcy law?2)

a. Are they consistent with the constitution?

b. Are they consistent with the election law, and if not which law
controlse

c. Are they consistent with international principles?



104.

105.

106.

107.

108.

109.
110.

111.

112.
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Who may nominate parties, candidates, referenda and ballot ini-

tiatives for the ballot? (E.g., parties must submit names of party

candidates, and certain party officials must sign the application,
self-nomination, nomination by a group of citizens?)

Does the law provide that citizens may challenge the qualification

for the ballot of a party, candidate or referendum or other ballot

initiative?

a. If so, what are the requirements for making a challenge?

b. What are the elements of the process for processing such chal-

lenges?

Does the law regulate how political parties may select candidates

for the ballot and for election?

a. If so, are the requirements consistent with international principles?

Are non-party, independent candidates permitted to be listed on

the ballot?

a. If so, what are the requirements?2

b. Are they consistent with international principles concerning the
right to seek election?

At what stage in the election process does application for listing

on the ballot take place?

How long is the ballot qualification process open?

How long before the election are the final decisions for ballot qual-

ification announced?

What are the elements of the ballot qualification process?

a. When the parties, candidates and referendum and ballot initia-
five groups apply for inclusion on the ballot, what materials do
they have to submite

b. Does the application require filing names and information
about party leaders, candidate support group leaders or refer-
endum and ballot initiative group leaders?

c. If so, is the information required overly burdensome or irrelevant
to seeking election?

d. Is financial disclosure information required concerning the
prospective candidate and that person’s family members?

e. If so, are the requirements unreasonable?

f. Is a monetary deposit or fee required?

g. If so, does the fee present an overly burdensome barrier to seek-
ing fo be elected?

h. Are signatures required to demonstrate support for ballot quali-
fication?

i. If so, how many?

If signatures demonstrating support for ballot qualification are

required, are the requirements overly burdensome?

a. Are voters restricted to signing in support of ballot qualification
of only one party or candidate, which is inconsistent with pro-
moting pluralism and ballot secrecy and places an unfair bur-
den on signature collectors to verify that persons only sign one
ballot petition?

b. Do the number of signatures required, in light of timelines for
signature collection and national conditions, create an undue
burden?

c. If signatures must represent geographic or other diversity, are
the requirements unreasonable?
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113.

114.

115.

116.

117.

118.

119.

What is the process for verifying the genuineness of signatures and

their compliance with the law?

a. Who conducts this verification procedure?

b. Is the signature verification process realistic? (E.g., the fimelines,
number of persons and other resources assigned to the task
and the methodologies are appropriate?)

c. Do the political parties, candidates and referenda and other
ballot initiative groups have the right to observe the signature
verification process?e

d. Do domestic nonpartisan election monitors and news media
have the right to monitor the signature verification process?

e. Do intfernational election observers have the right to witness the
signature verification process?

If signatures are ruled invalid, do the qualification procedures safe-

guard the party, candidate or initiative group affected?

a. If a signature is ruled invalid, do the valid signatures on the peti-
fion still count toward ballot qualification, or are they arbitrarily
ruled invalid?

b. If a signature is ruled invalid, is there a way for the affected
party, candidate or group to appeal the ruling?

c. If the number of signatures ruled invalid is high enough to cause
the party, candidate or ballot initiative group to fail to meet
ballot qualification requirements, is there an opportunity for
them to submit additional signatures before the qualification
process expires?

Are there any restrictions on platforms that would cause disqualifi-

cation for being listed on the ballot? (E.g., advocating war or vio-

lence, succession, hatred based on race, color, ethnicity, gender,
religion, political or other opinion or other status?)

a. If so, what are they?

b. Are they consistent with the constitution?2

c. Are they consistent with international principles for restriction on
political expression?

Does the law contain provisions concerning candidafures of

women or specific population groups?e

a. Are there quotas of women candidates, separate ballots for
women candidates or requirements for the intervals at which
women must appear on party lists?

b. If so, are the provisions consistent with international principles?

c. Are there quotas for minority group members, separate ballots
for minority groups or other ballot requirements concerning
qualification of candidates from minorities?

d. If so, are the provisions consistent with international principles?

What are the rules regarding candidate withdrawal?

a. When can a candidate withdraw from the ballot?

b. Must a candidate state reasons for the withdrawal? If so, what
are the acceptable reasons?

c. Does anyone have the power to replace the candidate with
another one, and if so who has that power?

Can a person be nominated as a candidate for more than one

party?

Are there requirements for electoral coalitions or alliances, and

how do they affect ballot qualification and appearances on the

ballote



120.

121.

122.

123.

124.

125.
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Are candidates and/or parties assigned symbols to appear on the

ballote

a. If so, do the provisions limit possibilities for confusion of symbols?

b. How are symbols assigned?

c. When are symbols assigned?

d. Does the timing allow sufficient opportunity for campaigning for
support?e

Do candidates and/or parties have an opportunity to review sam-

ple ballots and seek corrections before their production?

a. If so, what is the procedure?

b. Who makes the final determination about ballot appearance?

What is the process for reviewing the wording of referenda and

other ballot initiativese

a. Who has the final authority to rule on the wording of referenda
and other ballot initiatives?

b. Do citizens have the right to challenge the wording or the
appearance of referenda and other initiatives on the ballot?

c. Do referendum and ballot initiative groups have the right to
appeal rulings on ballot qualification and wording of referenda
and other ballot initiatives?

Do political parties, candidates and referendum and other ballot

inifiative groups have the right to observe ballot production and

distribution?

Do domestic nonpartisan election monitors and news media have

the right to observe ballot production and distribution?

Are international election observers allowed to witness ballot pro-

duction and distribution?2

Goals: Ensure that those seeking election or supporting or opposing ref-

erenda and other ballot initiatives are free and have fair condi-
tions to organize, impart information and seek electoral support,
and ensure that citizens are able to learn about those who are
seeking election and understand that they may make their
electoral choices free from intimidation, threat of retribution and
other forms of coercion.

Ciriteria or Indicators - The Legal Framework:

Requires political impartiality of electoral and other governmental
officials concerning the use of government resources, use of govern-
ment employees’ fime on their jobs, assigning permits and all other
matters regarding campaigning activities by electoral competitors;
Requires strict adherence to equality before the law and equal
protection of the law in safeguarding the rights of electoral con-
testants and their supporters and in provision of effective reme-
dies for violations of their rights;

Sets requirements for respecting freedom of peaceful assembly,
association, movement and political expression in relation to
campaigning for electoral support; and

Requires conditions where the electorate may seek and receive
information from the electoral competitors and the electoral
competitors may impart information and seek support of the
electorate, all free from violence and any form of coercion.
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Questions to Consider:

126.

127.

128.

129.

130.

131.

132.

Do the law and regulations prohibit using government resources

for the advantage of any electoral contestant?

a. If so, what are the penalties for violating this provision2

b. What are the provisions for enforcing the requirement?

C. Are there provisions requiring public reports on the application
of these rules?

Is there a prohibition against candidates currently in the govern-

ment using benefits of their positions for electoral gain?

a. If so, what are the penalties for violating this provision2

b. What are the provisions for enforcing the requirement?

C. Are there provisions requiring public reports on the application
of these rules?

Do the law and regulations prohibit government officials, including

military officers and police commanders, from pressuring or coerc-

ing subordinates to support, take actions on behalf of, or otherwise

campaign for a particular political contestante

a. If so, what are the penalties for violating this provision2

b. What are the provisions for enforcing the requirement?

C. Are there provisions requiring public reports on the application
of these rules?

Do the law and regulations prohibit government employees from

campaigning for any electoral contestant during the hours of their

employment?

a. If so, what are the penalties for violating this requirement?2

b. What are the provisions for enforcing this requirement?

c. Are there provisions requiring public reports on the application
of these rules?

Do the law and regulations prohibit discrimination and arbitrary

decisions in the assignment of permits and government facilities to

assemble and to demonstrate support for electoral contestantse

a. Are there means for political contestants to appeal decisions
concerning such maftters?

b. Does the appeals process provide for timely rulings?

What is the length of the official election campaign period?

a. Is this set by the constitution, law or regulation?

b. Is campaigning for electoral support allowed before the begin-
ning of the official campaign period?

c. If not, what are the penalties for campaigning, and are there
provisions to ensure that they are fairly enforced?

d. Do such restrictions correspond to international principles for
political expression?

e. Does the law require the campaign to end a certain number of
days before election day?

f. If so, how many days, and what activities are prohibited?

g. Do such restrictions correspond to international principles for
political expression?

Do the law and regulations contain prohibitions against anyone

interfering with, disrupting or preventing campaign activities or using

violence against any candidate, campaign activist or participante

a. If so, what are the penaltiese

b. What are the enforcement mechanisms of the EMB and other
administrative bodies?



133.

134.

135.

136.

137.
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c. If criminal prosecutions are taken concerning such matters, may
administrative actions also go forward?

d. If members of political parties, candidate support groups or ref-
erendum and other ballot initiative groups are held to be
responsible, are parties, party leaders, candidates and leaders
of referendum and other ballot initiative groups also subject to
penaltiese

e. If so, do the penalties correspond with international principles?

Is there a code of conduct for the election campaign?e

a. If so, is it contained in the electoral law, oris it a voluntary code?

b. What issues does it address?

c. Does it apply to parties, candidates and referendum and other
ballot initiative groups?

d. Do parties have to sign the code?

e. How is it enforced?

f. Does it contain a mechanism to raise grievances for violations of
the code?

Do the law or regulations provide for government security teams

to be assigned to any candidates?

a. If so, are the provisions consistent with international principles
for freedom of movement, political expression and nondis-
scrimination?

Are there restrictions on the printed, broadcast or Internet materi-

als that political parties, candidates and referendum or other bal-

lot initiative groups can distribute during the campaign?

a. If so, what are they?

b. Do the restrictions correspond to international principles?

Are there restrictions on canvassing in public places? (E.g., gov-

ernment confrolled parks, squares and arenas, schools, commer-

cial shopping mallsg)

a. If so, do the restrictions correspond to intfernational principles for
restrictions of freedom of expression?

Are there restrictions on public meetings, demonstrations/ralliese

a. If so, do the restrictions correspond to international principles for
freedom of peaceful assembly, association and polifical
expression?

Goals: Ensure fair conditions for exercising the right to seek to be elect-

ed and provide the electorate with information that is relevant
to making electoral choices.

Ciriteria or Indicators - The Legal Framework:

Provides for fair and equitable access to state owned or con-
frolled facilities for election campaign activities;

Provides for fair and equitable allocation of public financing for
election campaigning, where public funds are made available;
Sets clear rules and equal treatment of electoral competitors
concerning private confributions for election campaigning,
where such confributions are allowed; and

Sets clear rules and equal treatment for electoral contestants
concerning campaign expenditures, where such requirements
are provided.
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Questions to Consider:

138.

139.

140.

141.

142.

Do the law and regulations include clear provisions stating that the

allocation of all state conftrolled facilities for meetings, rallies and

other campaign activities must be done on an equal basis among

the electoral contestantse

Is public funding provided to electoral contestants for cam-

paigning?

a. If so, is this done on the basis of equal funding or based on a
fair and equitable formula that provides fair freatment?2

b. Do such provisions correspond to international principles for
nondiscrimination?

If private conftributions are permitted to fund election campaign-

ing, do the law and regulations provide for equal treatment of alll

electoral contestantse

Do the law and regulations limit private campaign contributions?

a. Do such limits apply to “in kind"” contributions of supplies, mate-
rials and other matters?

b. What are the mechanisms for enforcing such limits?

c. Do the limitations correspond fo international principles for cam-
paign regulation of political expression?

Do the law and regulations provide that political parties, candi-

dates and groups supporting or opposing referenda and other

ballot initiatives must file reports disclosing campaign contributions

and/or campaign expenditures?

a. If so, what types of information are required?

b. When and how often does such information have to be reported?

c. What government agency receives such reports?

d. Are reports made available to the public?

e. If so, how soon after they are filed and by what medium? (E.g.,
Internet posting, paper copy?)

f. What are the penalties for failure to file reports or filing incorrect
or false reportse

g. How are the provisions enforced?

Goals: Ensure fair and equitable treatment of the electoral contestants

and help ensure the electorate receives sufficient, accurate
infformation about the electoral contestants and about issues
that are important to the election, so that voters may make an
infformed choice.

Criteria or Indicators - The Legal Framework:

Prohibits government officials from exerting pressures on the media
to provide an advantage to any particular electoral contestant
and prohibits retfribution against journalists and media personnel for
providing accurate and balanced coverage of electoral contest-
ants and issues that are important in the electoral context;

Sets requirements for unpaid access to government owned or
controlled media on a fair and equitable basis for political par-
ties, candidates and groups supporting or opposing referenda
and other ballot initiatives;
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Sets requirements for purchase of paid political advertisements
on an equal basis for all electoral contestants;

Provides for equitable access by all electoral contestants to inde-
pendent publically funded and privately funded media;
Provides rules for accurate and balanced news coverage of alll
electoral contestants in government owned or confrolled media;
Provides guidelines for accurate and balanced news coverage
of all electoral contestants on independent publically funded
and private media; and

Establishes mechanisms for electoral contestants to seek redress
in the event their electoral rights are infringed by the media.

Questions to Consider:

143.

144.

145.

146.

147.

Do the law and regulations prohibit government censorship of the

media concerning any electoral related matterse

Do the law and regulations prohibit government officials from exert-

ing any pressures against the media in order fo obtain an advantage

or fo harm the interests of any of the electoral contestantse

a. Does the prohibition address offering or threatening to withhold
government subsidies or advertisements, access to newsprint,
broadcast licensing and similar matters?

b. Does it address threatening or initiating libel and criminal libel
actions?e

Are there provisions in the media law or other laws that cover such

maftterse

a. If so, are the provisions consistent with the constitution?2

b. Are such provisions consistent with the election law?

c. If not, which law controls?

d. Are the provisions consistent with international principles con-
cerning media freedoms?

Does the law limit media liabilities during an election campaign for

re-publishing statements of electoral contestants?

Do the laws and regulations provide for access to government

owned and confrolled media for all electoral contestants?

a. If so, is the access provided on a fair and equitable basis?

b. If different categories of contestants are established and differ-
ent amounts of time are provided to contestants in the cate-
gories, is the minimum amount of time provided sufficient for
voters to understand the contestant’s basic electoral platform?

c. If different categories of contestants are established, are there
clear, objective and fair criteria for placing electoral contest-
ants into different categories?

d. Do the criteria correspond to international principles for political
expression and non-discrimination?

e. Do the rules provide the sides supporting and opposing referenda
and other ballot initiatives sufficient access for voters to under-
stand the pros and cons of the referendum and ballot issues?

f. Do the rules provide equal time for those supporting and oppos-
ing a referendum or other ballot initiative?

g. Do the laws and regulations provide a clear and fair method for
assigning broadcast fimes and print space to the electoral con-
testants, including those supporting and opposing referenda
and other ballot initiatives?
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148.

149.

150.

151.

152.

153.

154.

155.

156.
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h. Are the media times and space assigned convenient for voters
to learn about the contestantse

Do the laws and regulations provide clear requirements for inde-

pendent public media and private media to provide unpaid

access to electoral contestants on a fair and equitable basis?

a. If so are rules for assigning access times or space consistent with
international principles for political expression?

Do the laws and regulations provide for paid political advertise-

ments?

a. If so, do they require that all electoral contestants must be
charged the same fees for advertisementse

b. Do the laws and regulations require that the fees for political
advertisements must not exceed normal commercial advertis-
ing rates?

Do the laws and regulations require that government owned or

conftrolled media must provide accurate and equitable news cov-

erage of all electoral contestantse

a. Do they require that activities of high government officials be
counted as coverage of electoral contestants?

b. Do the rules include provisions concerning order of electoral
contestants in broadcast coverage and placement in print
media?

c. Do the rules include the lengths of coverage of the electoral
contestantse

d. Do the rules address types of broadcast footage, size of photos,
use of personal voice and direct quotes?

Do the laws and regulations require that government owned or

controlled media make clear distinctions and separations

between news coverage and editorial opinion?2

Do the laws and regulations present clear guidelines on the fore-

going issues concerning news coverage of electoral contestants

that are applicable to independent publicly funded and private-
ly funded media?

Do the laws and regulations address mechanisms for ensuring

effective remedies if the rights of electoral contestants are violat-

ed by the news media? (E.g., expedited complaints process con-
cerning implementation of media access rules, paid political
advertising rules and rules concerning news coverage?)

a. If so, what entity considers such complaints and awards effec-
five remedies?

b. Are the right to reply, corrections and refractions among the
remedies available?

c. Can the EMB/regulatory body order government owned or con-
frolled media to provide additional fime to an electoral contest-
ant to create more even amounts of access or coverage?

Do the laws and regulations address special electoral information

activities, such as debates, fown meetings and other forums?

a. If so, are there clear rules for ensuring fair and equitable treat-
ment of the electoral contestants?

Do the laws and regulations address requirements for the media fo

broadcast or print voter education materials provided by the EMB

or other sources?e

Do the laws and regulations address reporting results of public

opinion surveys?(E.g., disclosing who funded the survey, its dates,

sample size, margin of error and confidence interval?)



157.

158.

159.
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a. If so, do the rules correspond to international principles for free-
dom of expression?

Do the laws and regulations address coverage of election day

processes, including voting, counting, tabulation, projections of

results and official resultse

a. If so, do the rules correspond to international principles for free-
dom of expression?

Does the government officially recognize and credential certain

reporters for access to government events and facilities?

a. If so, how are credentials obtained, and are there safeguards in
the credentialing process to prevent coercion to gain favor-
able coverage or damaging coverage of specific electoral
contestants?

Are there self-regulatory associations of journalists and/or media

ownerse

a. If so, do they provide a complaint mechanism and remedies
that voters and electoral contestants can employ?

Goals: Ensure that all eligible voters have a genuine opportunity to

freely cast a secret ballot, illegal voting is prevented, the will of
the voters is registered, fraud is prevented and transparency
provides a basis for public confidence in the electoral process.

Ciriteria or Indicators - The Legal Framework:

Establishes procedures to secure violence free, intimidation free
and coercion free environments inside and around polling sites;
Provides an equal and genuine opportunity to vote to women
and men, minority and majority population groups, young and
older people, illiterate people and people with physical chal-
lenges and disabilities;

Sets identification and voting procedures that prevent disenfran-
chisement, illegal voting and ballot box stuffing or equivalent
fraud in electronic technologies;

Sets procedures to ensure the secret ballot;

Establishes mechanisms to guarantee ballot security before, dur-
ing and after voting takes place;

Provides for the presence and unhindered access to all proce-
dures - except secret balloting - for representatives of political
parties, candidates, groups supporting and opposing referenda
and ballot initiatives, domestic nonpartisan election monitors,
news media and international election observers; and
Establishes mechanisms to fix election day problems immediate-
ly and procedures concerning electoral complaints.
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Questions to Consider:

160.

161.

162.

163.

164.

165.

166.

167.

168.

169.

Do the law and regulations provide a security framework for

polling sites and surrounding areas on election day?

a. If so, who is in charge of the security arrangements outside the
pollse

b. Do security arrangements for outside the polls address preven-
tion of infimidation of voters, vote buying and other forms of
coercion?

c. Who is in charge of security arrangements inside polling sites?

d. Are police and military prohibited from entering polling sites
unless asked by electoral officialse

e. Once asked, who determines when they should leave?

f. Are unauthorized persons prohibited from entering and remain-
ing inside polling sites?

Do the law and regulations provide criminal charges and penal-

ties for electoral related violence, infimidation, coercion, vote

buying, illegal voting, ballot box stuffing, ballot box stealing or
destroying and other forms of fraud?

a. If so, what are the penaltiese

Do the law and regulations provide that the chief electoral officer

at a polling site has the power to control proceedings and remove

anyone who disrupts or blocks the proceedings?

a. If so, are security personnel obliged to follow the electoral offi-
cial's instructions and requests for assistance?

Does voting take place on a single day or over multiple days?

a. If polling is over multiple days, how many days?2

b. What are the requirements for maintaining ballot security
before, during and following voting day or days?

c. Are eligible people allowed to cast ballots by mail, by going
early to a special facility, by mobile ballot box taken to sick and
otherwise immobile voters or other special voting procedures?

d. What are the requirements for maintaining ballot security
before, during and following such special voting procedures
and for guaranteeing secrecy of the ballot?

e. Are there special polling sites for military personnel on bases
and/or ships at sea, people in hospitals and/or persons in prisonse

f. What are the requirements for maintaining ballot security and
secrecy of the ballot in such locations?

What are the voting hours?

a. Are they sufficient to allow all eligible citizens a genuine oppor-
funity to vote?

What are the requirements for locating polling sites?

a. Do the requirements correspond fo international principles
against discrimination concerning women and minority
groups?e

Are polling sites required to be accessible to voters with physical

challenges and disabilities?

How many voters are assigned to polling sites, and can the maxi-

mum number be easily processed in the number of hours provid-

ed and in light of national voter turnout times and rates?

What are the procedures for informing voters of their polling site

and are they sufficient to adequately inform voters?

Are there provisions requiring voter education signs or directions at

the polling site?



170.

171.

172.

173.

174.

175.

176.

177.
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Does the ballot contain symbols for the electoral contestants so
that illiterate people can easily identify their electoral choice and
cast a secret ballot?

Are there special balloting procedures for blind people, so that

they can make their electoral choice by secret ballot?

Does the law require that electoral officials account for all ballots

before voting begins and demonstrate to all persons present that

ballot boxes and voting machines contain no votes?

Do the law and regulations require election officials to maintain

control over all unused and spoiled ballots, as well as control of the

ballot boxes or voting machines, throughout and following the vot-
ing process and to account for all ballots originally provided to the
polling site?

Do the law and regulations require election officials o reconcile

the number of voters who cast ballots with the number who signed

the voter list for the site?

Do the law and regulations require an action by polling site offi-

cials to validate a ballot before it is issued to a voter?

a. If so, is the procedure easily executed?

b. Is it likely fo be free of partisan interference with voting procedures?

Do the law and regulations provide for use of electronic voting

machines?

a. If so, is a voter verified paper audit frail required for each vote?

b. Is secrecy of the ballot ensured should voters request assistance
in using the machines?

c. Must party representatives, candidates, groups supporting or
opposing referenda and other ballot initiatives, as well as
domestic nonpartisan observers be allowed to monitor the set
up and activation of the electronic equipment and verification
that it is properly running?

d. Do the law and regulations provide that such representatives
be provided access to monitor the design, testing, certification,
procurement, election official training and delivery phases of
putting electronic fechnologies into place?

e. Are election officials required to follow clear and specific pro-
cedures during the voting process?2

f. Are security procedures clearly set concerning the electronic
technology?

g. Is polling day testing required of a random sample of electron-
ic voting machines in a manner that protects security of the
vote registered on the machines?

h. Are clear and secure froubleshooting procedures provided
concerning the machines?

i. Are voters provided the alternative of using a paper ballot?

j- Must a sufficient number of paper ballots be on hand at the
polling site in case they are needed if voting machines break-
down or malfunction?

Do the law and regulations provide clear and reasonable means

for establishing a prospective voter’s identity and eligibility to

vote?2 (E.g., a voter registration card or other government issued
identification or other document that establishes name, residence
and other criteria?)

a. Are required identity documents easily available to all prospec-
tive voters in order to prevent disenfranchisement?
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178.

179.

180.

181.

182.

183.

b. Are the required identity documents a reliable means of pre-
venting impersonation of eligible voters?

If a person establishes her or his identity but that person’s name

and other information is not on the official voter list, is there a

method for the person to cast a ballot?

a. Can such persons apply to a court or election authority to
establish eligibility and polling site assignment and return with a
certfification entitling the person to cast a regular ballote

b. Are there procedures for such persons to cast provisional, chal-
lenged or tendered ballots and later validate its being included
in the official resultse

c. Do such procedures protect against disenfranchisement and
ilegal voting?

Do the law and regulations provide clear procedures to protect

casting a secret ballote

a. Does the law require that a private place be provided to mark
a ballot or indicate an electoral choice on a machine, where
Nno one can see or otherwise determine how a person voted?

b. If electronic technologies are used in the election process, is it
impossible to link the electronic voter book with the electronic
voting machines to determine how persons voted, and is it
impossible to otherwise identify how a person voted?

c. If sequential numbers appear on ballots and ballot counterfoils,
is it impossible to frace how a person voted?

Do the law and regulations provide procedures to guard the bal-

lot box or voting machines in a way that secures the secret ballof,

and guard against a person leaving the polling site with an
unmarked ballot or ballotse

Do the law and regulations establish procedures to prevent multi-

ple voting? (E.g., requiring voters fo sign the voter list, marking the

person’s voter registration card and/or placing ink on a voter’s fin-
ger before she or he leaves the polling site?)

Are there provisions defining the circumstances in which voting at

a polling site can be adjourned or closed?

a. If so, what are they?

b. Who has the decision making authority?2

c. Is there an appeals procedure and/or way to ensure extra hours
are added to vote af the site?

Do the law and regulations provide for representatives of the politi-

cal parties, candidates and groups supporting or opposing referen-

da and other ballot initiatives to be present from the time the polling
site prepares to open until it completes operations and closes?

a. If so, do they have the right to witness and monitor all proce-
dures in the polling site?

b. Are they allowed to raise concerns and seek remedies on the
spot?

c. Can they challenge the eligibility of a prospective votere

d. Do challenge procedures safeguard against disenfranchise-
ment of eligible voters?

e. Are the representatives allowed to file complaints and seek
remedies before, during and/or after voting takes place?



184.

185.

186.
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Do the law and regulations provide for the presence of domestic

nonpartisan election monitors?

a. If so, do they have the right to monitor all procedures in the
polling site2

Do the law and regulations provide for the presence of news

media in the polling sites?

a. If so, do they have the right to witness all procedures in the
polling site2

Do the law and regulations provide for the presence of interna-

tional election observers in the polling sites2

a. If so, do they allow them to witness all procedures that take
place in the polling site?

Goals: Ensure that the will of the voters is accurately and honestly

counted, recorded and reflected in the official results, fraud is
prevented and transparency procedures provide a basis for
public confidence in the process.

Criteria or Indicators - The Legal Framework:

Sets clear procedures to secure ballots and sensitive materials in
preparation for ballot counting;

Provides for counting in an open and transparent manner that
allows verification by representatives of political parties, candi-
dates, groups supporting and opposing referenda and other bal-
lot initiatives, domestic nonpartisan election monitors, news
media and international observers;

Provides safeguards against improper rulings on ballot invalidity,
crediting votes to the wrong electoral contestants, improper
and/or inaccurate recording of voting results and improper
and/or inaccurate fransmission and consolidation of results;
Safeguards the accurate reporting of results; and

Provides mechanisms for lodging complaints about vote count-
ing, tabulation and reporting of results, including challenges to
electoral outcomes, and provides effective remedies.

Questions to Consider:

187.

Are representatives of political parties, candidates, groups sup-
porting or opposing referenda and other ballot initiatives, nonpar-
tisan domestic election monitors, media and international
observers permitted to observe all procedures concerning count-
ing, recording, transmission of vote tallies and transportation of
sensitive electoral materials, including ballots and electronic
devices that recorded votes and voter tfurnout?

a. If so, are clear procedures provided to allow representatives of
the electoral contestants, including those concerned with refer-
enda and other ballot initiatives, to raise concerns about how
procedures are implemented, challenge a ruling on ballot
validity and/or the accuracy of the count, request recounts on
the spot and/or file complaints and protests?
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188.

189.

190.

191.

192.

193.

Do the law and regulations set clear procedures for ending the
voting process and securing all sensitive materials, including
unused ballots and all devices that allow votes to be electronical-
ly recorded?
When non-electronic paper ballots are used, do the law and reg-
ulations require that the ballot box be inspected for potential fam-
pering before it is opened?
a. Are the contents of the ballot box required to be observed
before ballots are removed?
b. Is it required that ballots be taken from the box in plain view?
c. Is it required that each ballot be ruled valid or invalid according to
clear and specific rules that honor the clear intent of the voter?
d. Must rulings on ballot validity be made in a manner that allows
representatives of electoral contestants, media and domestic
and international election observers to see the basis of the ruling?
e. Must decisions concerning which electoral contestant was
selected by the voter be made in a manner that allows repre-
sentatives of electoral contestants, media and domestic and
international election observers to see the basis of the ruling?
f. Must ballots be sorted for the count in a manner that clearly indi-
cates which electoral contestant was chosen on the ballote
g. Must the count of the ballots and scoring of votes for each elec-
toral contestant be done in a manner that is easily monitored by
those presente
h. Must documents that record the official vote count for the elec-
toral contestants be verified and signed by more than one elec-
tion official, and are representatives of the electoral contestants
allowed to sign the tally sheets2
. Must a certified copy of each tally sheet be posted at the polling
site for a number of days in a manner that is accessible to the
publice
j- Must certified copies of the tally sheets be provided to the rep-
resentatives present of the political parties, candidates, groups
supporting or opposing referenda and other ballot initiatives,
and must copies be provided to representatives present of the
media, domestic nonpartisan election observer organizations?
Do the law and regulations set clear procedures that prevent dis-
enfranchisement and illegal voting when processing provisional,
challenged or tendered ballots?
a. When and where are such ballots reviewed and by what
process?
When opfical scanned ballots are used, do the law and regula-
fions require that the ballots be removed from the machines in
plain sight and be sorted and verified against the count registered
on the machine?
When electronic voting machines of any type are used, do the
law and regulations provide clear procedures for reconciling the
votes recorded on the machines with the official record of voter
turnout at the polling site? (E.g., the number of people who signed
the voter reqistry?)
When electronic voting machines of any type are used, do the
law and regulations set clear procedures for removing electronic
devices that recorded the votes, securing them in a tfamperproof
manner and tfransporting them in accordance with clear security
procedures?



194.

195.

196.
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When electronic voting is used, do the law and regulations require
that a post-election verification procedure be conducted on a
random sample of electronic voting machines, regardless of
whether there is a challenge to the official results?
If vote tallies are fransmitted electronically (e.g., by telephone, fax
or Internet) from the polling site to a central vote tabulation cen-
ter, do the law and regulations provide procedures that allow
easy verification of the accurate fransmission and recording of the
tallies at the tabulation center?
Do the law and regulations allow for the conduct of parallel vote
tabulations (PVTs or quick counts) and exit polls by political parties,
candidates, groups supporting or opposing referenda or other
ballot initiatives, media, domestic nonpartisan election monitors
and infernational election observers?
a. If so, are there any restrictions on such activities, and do they cor-
respond to international principles for freedom of expression?

Goals: Ensure that the will of the voters is accurately and honestly tab-

vlated, recorded and reflected in the official results, fraud is pre-
vented and transparency procedures provide a basis for public
confidence in the process.

Criteria or Indicators - The Legal Framework:

Provides for result tabulation and announcement in an open and
transparent manner that allows verification by representatives of
political parties, candidates, groups supporting and opposing ref-
erenda and other ballot initiatives, domestic nonpartisan election
monitors, news media and international observers;

Provides safeguards against improper rulings on ballot invalidity,
crediting votes to the wrong electoral contestants, improper
and/or inaccurate recording of voting results and improper
and/or inaccurate fransmission and consolidation of results;
Safeguards the accurate reporting of results; and

Provides mechanisms for lodging complaints about tabulation
and reporting of results, including challenges to electoral out-
comes, and provides for effective remedies.

Questions to Consider:

197.

When standard paper ballots and/or electronic vote recording

devices are moved from the polling site to a counting center, do

the law and regulations set clear security procedures for their

fransporte

a. Must representatives of the parties, candidates, groups support-
ing or opposing referenda and other ballot initiatives be
allowed to accompany the transport, and are media, domes-
fic nonpartisan election monitors and international observers
allowed to accompany the transport?2
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198.

199.

200.

201.

202.

203.

Do the law and regulations provide set procedures for election
officials at centers for tabulation and reporting of overall results to
follow in the receiving of vote count reports, recording them, mak-
ing consolidated tabulations of votes, transmission of the tabula-
fions to cenfralized levels for further tabulation and/or announce-
ment of results, and storage or fransportation of sensitive electoral
materials, including ballots and electronic devices that recorded
votes and voter turnoute
Do the law and regulations provide for the presence at centers for
results tabulation and determination (at all infermediate and cen-
fral levels) of representatives of parties, candidates, groups sup-
porting and opposing referenda and other ballot initiatives,
media, domestic nonpartisan election monitors and intfernational
election observerse

a. Are such representatives permitted to observe all procedures
concerning receiving of vote count reports, recording them,
making consolidated tabulations of votes, fransmission of the
tabulations to centralized levels for further tabulation and/or
announcement of results, and storage or fransportation of sen-
sitive electoral materials, including ballots and electronic
devices that recorded votes and voter furnout?

b. If so, are clear procedures provided to allow representatives of
the electoral contestants, including those concerned with ref-
erenda and other ballot initiatives, to raise concerns about how
procedures are implemented, challenge a ruling on ballot
validity and/or the accuracy of the count, request recounts on
the spot and/or file complaints and protests?

If provisional ballots are reviewed, determined to be valid and

included in the vote tabulation at infermediate or central vote tab-

ulation centers, do the law and regulations provide clear procedures
that safeguard against disenfranchisement and illegal voting?

a. Do the law and regulations require that representatives of the
parties, candidates, groups supporting or opposing referenda
and other ballot initiatives be able to monitor the procedures
and raise concerns and challenges?

b. Do the law and regulations require that domestic nonpartisan
election monitors, media and international observers be able
to witness the procedure?

Do the law and regulations require that a copy of all tally sheets,
showing the vote numbers entered from all levels, starfing with
polling site and including all intfermediate levels up to the aggre-
gated totals for each vote tabulation center (i.e., disaggregated
results as well as aggregated results) be displayed for public
inspection?

a. Is it required that certified copies of such tally sheets be provid-
ed to representatives present from parties, candidates, groups
supporting and opposing referenda and other ballot initiatives,
and is it also required that certified copies be provided to repre-
sentatives present of the media, domestic nonpartisan election
monitoring organizations and international election observerse

b. Is it required that disaggregated and aggregated voting results be
made available in a fimely manner on an EMB Internet welbsite?

Are partial official voting results required to be released to the

public, and if so at what intervals?

Do the law and regulations set a clear and reasonable timeframe

for the release of preliminary official voting results?
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204. Do the law and regulations set clear bases and procedures for chal-
lenging voting results at the polling site level, intermediate vote tab-
ulation center level and the final vote result tabulation level?

205. Are there provisions for preserving ballots and other sensitive elec-
toral materials, including electronic devices upon which votes
were registered, voter verified paper trails from electronic voting,
and devices that sent, received and recorded electronic fransmis-
sions of voting results?

206. What are the procedures and timing for formal declaration of the
resultse

207. Is a date specified for the swearing in of winning candidates fol-
lowing the announcement of results?

a. If so, under what criteria can the swearing in of winning candi-
dates be delayed?

Goals: Ensure due process, equality before the law, equal protection of
the law and effective remedies and promote public confidence
in the impartiality and competence of administrative and judi-
cial tribunals reviewing electoral complaints and challenges.

Criteria or Indicators - The Legal Framework:

e Sets clear complaint procedures for all elements of the election
process that address who has standing to file complaints or other
legal actions, what administrative body or court has jurisdiction
concerning the complaint or other legal action, what administra-
tive law or judicial procedures apply, including rules for burdens
of proof, presenting evidence and witnesses,the timelines for fil-
ing complaints or other legal actions, processing and ruling on
them and for any appeals processes;

e Provides for timely resolution of electoral related complaints and
other legal actions;

e Provides redress for electoral related complaints, including effec-
tive remedies and accountability for violators of electoral rights;
and

e Includes fransparency mechanisms that promote public confi-
dence in the process.

Questions to Consider:

208. Do the law and regulations set clear procedures for the filing of
electoral complaints, challenges or other legal actions concern-
ing all elements of the election processe (E.g., delimitation of
electoral districts, party legal recognition, ballot qualification,
voter registration, provisions for campaign financing, access to
and freatment by the news media, campaigning activities, vot-
ing, counting and tabulation processes and determination of
election outcomes?)
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209.

210.

211.

212.

213.

214.

215.

216.
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Do the laws and regulations provide that such legal actions will be

determined by a competent judicial, administrative or legislative

body (e.g., legislative bodies often address delimitation of elec-

tion districts) and that all matters concerning fundamental rights

will be provided judicial review?2

Do the procedures set forth in the law and regulatfions address

who has standing to file in each type of complaint, which body

has jurisdiction, what administrative law or court procedures

apply, including filing requirements, burdens of proof, rules of evi-

dence and fimelines for processing the legal action and for

appeals procedures?

Are such matters also addressed in the administrative law code,

civil code and/or criminal code?

a. If so, are the provisions consistent?

b. If they are inconsistent, which law controls?

c. Are the provisions consistent with constitutional requirements?

d. Do the provisions correspond to international principles con-
cerning due process of law, equality before the law and equall
protection of the law?

Do the provisions of the law and regulatfions provide effective

remedies for each type of electoral complaint, challenge or other

legal action?

a. Does the remedy correct the harm and prevent further harm in
the matter addressed, including timeliness of the remedy?

Do the law and regulations provide for effective enforcement of

remedies?

a. What body is charged with enforcement, and does it have ade-
qguate powers and resources to enforce the remedy?

Do the law and regulations address whether only individuals

responsible for violations of the election law and regulations can

be held accountable, or can leaders of political parties, candi-

dates, leaders of groups that support or oppose referenda and

other ballot initiatives, editors and publishers of news media, lead-

ers of domestic nonpartisan election monitoring organizations be

held liable for actions of their personnel and/or activists2

a. If liability can pass beyond individual actors, what penalties
may be applied?

b. Are they consistent with constitutional requirementse

c. Are they consistent with international principles for freedom of
association, freedom of expression, and requirements for due
process of law?

Are there special administrative bodies within the EMB or other

government agencies to process electoral complaintse

a. If so, how are persons appointed to the bodies?

b. Are there adequate safeguards to ensure an impartial and
competent resolution of the complaintse

Are there particular courts charged with processing electoral

related cases?

a. If so, how are the judges appointed or selected?

b. Are there adequate safeguards to ensure impartial and com-
petent resolutions of the complaints?e



217.

218.

219.

220.

221.

222.

223.

224.

225.
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Does the EMB have the power to independently investigate and take

action concerning violations of the election law and regulations?

a. If so, what body within the EMB has such power, and do its pro-
cedures correspond to international principles for due process
of law?

Does the EMB have a process by which citizens and electoral con-

testants can file complaints concerning actions by electoral officials

or other governmental officials that violate electoral related rightse

a. If so, do the procedures provide administrative penalties for
those officials who are determined to be responsible?

b. Are due process rights of such officials protected by the proce-
dures?e

Does the EMB have an internal process by which it can identify

actions by electoral officials or other governmental officials that

violate electoral related rightse

a. If so, do the procedures provide administrative penalties for
those officials who are determined to be responsible?

b. Are due process rights of such officials protected by the proce-
dures?

Do the law and regulations provide clear procedures for appeals

of decisions by administrative, judicial or legislative bodies con-

cerning electoral related complaints?

a. Do the procedures clearly set requirements for where appeals
are to be filed, the timing for filing appeals and for processing
them, the bases on which appeals bodies may reverse prior rul-
ings, and procedures for further appeals, if any, for each type
of complaint concerning all elements of the electoral process?

Must electoral complaint proceedings be open to the com-

plainant and the public?

Must decisions on electoral complaints and appeals provide rea-

sons for the decisions?2

a. Must decisions on electoral complaints and appeals be in writing?

b. Must decisions be published?

Are written complaints and answers to them part of a public

record?

Do the law and regulations clearly specify under which conditions

a recount or re-election may be ordered?

a. What body has jurisdiction concerning recounts and re-elections?

b. Are clear procedures set forth concerning standing, burdens of
proof, rules of evidence and timelines for processing such legal
challenges?

c. Do the law and regulations specify clear procedures for con-
ducting recounts and re-elections when they are ordered?

d. Do the procedures for recounts and re-elections provide for the
presence of representatives of political parties, candidates and
groups supporting or opposing referenda and/or other ballot
initiatives affected by recounts or re-elections, and do they pro-
vide for nonpartisan election monitors, media and internation-
al observers?

Do the constitution, law and regulations provide the specific con-

ditions under which an election may be cancelled or postponed,

in whole or in parte
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226.

227.

228.

a. What body has the power to order the cancellation or post-
ponemente

b. Is there a procedure to appeal or review that decision?

c. Do the provisions correspond to international principles con-
cerning states of emergency and concerning interruptions of
democratic processes?

Do the law and regulations define electoral related crimes?

a. If so, are the provisions consistent with the criminal code?

b. If there are inconsistencies, which law controlse

c. What body is responsible for prosecuting electoral related
crimes?e

d. Do the procedures safeguard due process rights of persons
accused in such proceedings?

Do the law or regulations provide for mediation or arbitration or

other non-judicial means of dispute resolution?

a. If so, how is the process initiated?

b. Who or what body presides over the process?

c. What types of matters can the process consider?

d. What types of dispute resolution steps can the process provide?

e. Is a public record of the proceedings provided?

Is there a voluntary code of conduct for the political parties, can-

didates and other electoral contestants2

a. Does the code of conduct provide a mechanism for electoral
confestants fo raise grievances concerning violations of the
code, the law and regulations and/or other matterse

b. If yes, how is the grievance mechanism friggered, and who
facilitates or presides over ite

c. Does the grievance mechanism have character of facilitated
dialogue, mediation or other means for resolving disputes or
grievances?

d. Is a public record of the process provided?
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PLACES WHERE NDI HAS OFFERED COMMENTARIES ON OR
ANALYSIS OF THE LEGAL FRAMEWORK FOR ELECTIONS!

Africa Eurasia
Burundi Azerbaijan
Ethiopia Georgia
The Gambia Kazakhstan
Mali Kyrgyzstan
Morocco Russian Federation
Mozambique Ukraine
Nigeria
Senegal Latin America and the Caribbean
South Africa Dominican Republic
Sudan Guyana
Zimbabwe Haiti

Mexico

Asia Paraguay
Afghanistan Peru
Bangladesh Venezuela
Cambodia
East Timor Middle East
Hong Kong Jordan
Indonesia Palestinian Territories
Nepal Yemen
Pakistan
Singapore

Central Eastern Europe
Albania
Bosnia and Herzegovina
Macedonia
Montenegro
Romania
Serbia
Slovakia

1 There are a significant number of additional countries where NDI included analysis of the legal framework
for elections and corresponding recommendations as part of the Institute's international election monitoring
statements and reports. For copies of such statements, see www.ndi.org “Access Democracy” and
“Electoral Programs.”
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PLACES WHERE NDI HAS SUPPORTED EFFORTS OF PARTNER
ORGANIZATIONS TO ADDRESS THE LEGAL FRAMEWORK FOR
DEMOCRATIC ELECTIONS

Armenia

Afghanistan

Azerbaijan

Bangladesh

Bosnia and Herzegovina

Bulgaria

Cambodia

Croatia

Dominican Republic

Egypf

It's Your Choice (IYC)
Website: www.iyc.am
Email: iyc@arminco.com

Free and Fair Elections Foundation of
Afghanistan (FEFA)
Email: fefa@fefa.org.af

For the Sake of Civil Society (FSCS)

Election Monitoring Center (EMC)
Website: www.smm-az.org/
Email: emcaz2001@gmail.com

Fair Election Monitoring Alliance (FEMA)
Email: fema@hol-online.com

Centers for Civic Initiative (CCl)
Website: www.ccibh.org

Bulgarian Association for Fair Elections and
Civil Rights (BAFECR)

Committee for Free and Fair Elections
(COMFREL)

Website: www.comfrel.org

Email: comfrel@comfrel.org

Coalition for Free and Fair Elections (COFFEL)

Neutral and Independent Committee for Fair
Elections in Cambodia (NICFEC)
Email: nicfec@wicam.com.kh

GONG
Website: www.gong.hr
Email: gong@gong.hr

Participacion Ciudadana (Citizen
Participation)
Website: www.pciudadana.com/index.html

Egyptian Organization for Human Rights
(OEHR)
Website: www.eohr.org.eg/

The Independent Commission for Electoral
Review (ICER)

Ibn Khaldun Center for Development Studies
(ICDS)



Ethiopia

Georgia

Guyana

Indonesia

Irag

Jordan

Kosovo

Lebanon

Madagascar

Mexico

Montenegro

Nepal

PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

Ab-Bu-Gi-Da

International Society for Fair Elections and
Democracy (ISFED)

Website: www.isfed.ge

Email: info@isfed.ge

Electoral Assistance Bureau (EAB)
Website: www.eabguyana.org.gy

The Center for Electoral Reform (CETRO)
Website: www.cetro.or.id

LP3ES
Website: www.lp3es.or.id

The Indonesian Parliamentary Center
Jurdil Aceh

Election Information Network (EIN)
Website: www.iragiein.org

The National Center for Human Rights

Al Urdon Al Jedid Research Center

Al Hayat Center for Civil Society Development
Website: www.hayatcenter.org

Email: inffo@hayatcenter.org

Reforma

Lebanese Association for Democratic
Elections (LADE)

Civil Campaign for Electoral Reform (CCER)
Website: www.ccerlebanon.org

Education des Citoyens (KMF/CNOE)
Email: cnoe@moov.mg

Alianza Civica (Civic Alliance)
Website: www.alianzacivica.org.mx

Association of Young Journalists of
Montenegro (AMN)

Center for Democratic Transitions (CDT)
Website: www.cdtmn.org
Email: cdtmn@t-com.me

National Election Observation Committee
(NEOC)
Website: www.neocnepal.org

Appendix TWO



96

Appendix TWO

APPENDICES

Nigeria

Peru

Romania

Russian Federation

Serbia

Slovakia

Sri Lanka

Thailand

Ukraine

Transition Monitoring Group (TMG)
Website: www.tmgnigeria.org

Nigeria Bar Association (NBA)
Website: www.nigerianbar.org
Email: nba@nigeriabar.org

Nigeria Labor Congress (NLC)
Website: www.nlcng.org

Trade Union Congress of Nigeria (TUC)

Transparencia (Transparency)
Website: www.transparencia.org.pe

Asociatia Pro Democratia (Pro-Democracy
Association — APD)
Website: www.apd.ro

Voice Coadlition (GOLOS)
Website: www.golos.org
Email: golos@golos.org

CeSID (Serbian Center for Free Elections and
Democracy)
Website: www.cesid.org

Obcianske Oko (Civic Eye)
Website: www.obcianskeoko.sk

MEMO'98
Website: www.memo9%8.sk
Email: memo%8@memo98.sk

Movement for Free and Fair Elections (MFFE)

People's Action for Free and Fair Elections
(PAFFREL)
Website: www.paffrel.lk

Centre for the Monitoring of Election Violence
(CMEV)

Website: www.cpalanka.org/election_monitor-
ing.html

PollWatch

People's Network for Elections in Thailand
(PNET)

Committee of Voters of Ukraine (CVU)
Website: www.cvu.org.ua
Email: cvu@cvu.kiev.ua



Venezuela

Yemen

Zambia

Zimbabwe

PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

Escuela de Vecinos de Venezuela (School of
Neighbors — EVV)

Queremos Elegir (We Want to Choose)
Website: www.queremoselegir.org/

Arab Democratic Institute (ADI)

Committee for a Clean Campaign/Foundation
for Democratic Process (FODEP)

Website: www.fodep.org.zm

Email: fodep@coppernet.zm

Zimbabwe Election Support Network (ZESN)
Website: www.zesn.org
Email: zesn@africaonline.co.zw

Zimbabwe Lawyers for Human Rights
Website: www.zlhr.org.zw
Email: zIhr@icon.co.zw
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Universal Declaration of Human Rights

Article 2

Everyone is entitled fo all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

Article 3
Everyone has the right to life, liberty and security of person.

Article 7

All are equal before the law and are entitled without any discrimination
to equal protection of the law. All are entitled to equal protection
against any discrimination in violation of this Declaration and against
any incitement to such discrimination.

Article 8

Everyone has the right to an effective remedy by the competent
national fribunals for acts violating the fundamental rights granted him
by the constitution or by law.

Article 13
1. Everyone has the right to freedom of movement and residence with-
in the borders of each state.

2. Everyone has the right to leave any country, including his own, and
to return to his country.

Article 19

Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and
regardless of frontiers.

Article 20
1. Everyone has the right to freedom of peaceful assembly and associ-
ation.

2. No one may be compelled to belong to an association.

Article 21
1. Everyone has the right to take part in the government of his country,
directly or through freely chosen representatives.

2. Everyone has the right to equal access to public service in his
country.

3. The will of the people shall be the basis of the authority of govern-
ment; this will shall be expressed in periodic and genuine elections
which shall be by universal and equal suffrage and shall be held by
secret vote or by equivalent free voting procedures.
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International Covenant on Civil and Political Rights 101
Article 2

1. Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its jurisdiction
the rights recognized in the present Covenant, without distinction of
any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

2. Where not already provided for by existing legislative or other meas-
ures, each State Party to the present Covenant undertakes to take the
necessary steps, in accordance with its constitutional processes and
with the provisions of the present Covenant, to adopt such legislative or
other measures as may be necessary to give effect to the rights recog-
nized in the present Covenant.
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3. Each State Party to the present Covenant undertakes:

a. To ensure that any person whose rights or freedoms as herein rec-
ognized are violated shall have an effective remedy, notwith-
standing that the violation has been committed by persons act-
ing in an official capacity;

b. To ensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority pro-
vided for by the legal system of the State, and to develop the
possibilities of judicial remedy;

c. To ensure that the competent authorities shall enforce such
remedies when granted.

Article 3

The States Parties to the present Covenant undertake to ensure the
equal right of men and women to the enjoyment of all civil and politi-
cal rights sef forth in the present Covenant.

Article 12

1. Everyone lawfully within the territory of a State shall, within that terri-
tory, have the right to liberty of movement and freedom to choose his
residence.

Article 19
1. Everyone should have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shalll
include freedom to seek, receive and impart information and ideas of
all kinds, regardless of frontiers, either orally, in writing or in print, in the
form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article
carries with it special duties and responsibilities. It may therefore be sub-
ject to certain restrictions, but these shall only be such as are provided
by law and are necessary:
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a. Forrespect of the rights or reputations of others;

b. For the protection of national security or of public order (ordre
public), or of public health or morals.

Article 20
1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by
law.

Article 21

The right of peaceful assembly shall be recognized. No restrictions may
be placed on the exercise of this right other than those imposed in con-
formity with the law and which are necessary in a democratic society
in the interests of national security or public safety, public order (ordre
public), the protection of public health or morals or the protection of
the rights and freedoms of others.

Article 22
1. Everyone shall have the right to freedom of association with others,
including the right to form and join trade unions for the protection of his
interests.

Article 25!

Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in Article 2 and without unreasonable restric-
tions:

a. To take part in the conduct of public affairs, directly or through
freely chosen representatives;

b. To vote and fo be elected at genuine periodic elections which
shall be by universal and equal suffrage and shall be held by
secret ballot, guaranteeing the free expression of the will of the
electors;

c. To have access, on general terms of equality, to public service in
his country.

Article 26

All persons are equal before the law and are entitled without any dis-
crimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such asrace,
colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other statfus.

1 Please see below, General Comment 25 of the United Nations Human Rights Committee on Article 25 of the
International Covenant on Civil and Political Rights.
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International Convention on the Elimination of All Forms of Racial 103
Discrimination

Article 5

In compliance with the fundamental obligations laid down in Article 2 of
this Convention, States Parties undertake to prohibit and to eliminate
racial discrimination in all its forms and fo guarantee the right of every-
one, without distinction as to race, colour, or national or ethnic origin, to
equality before the law, notably in the enjoyment of the following rights:

c. Political rights, in particular the rights to participate in elections —
to vote and to stand for election — on the basis of universal and
equal suffrage, to take part in the Government as well as in the
conduct of public affairs at any level and to have equal access
to public service;
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d. Other civil rights, in particular;
viii. The right to freedom of opinion and expression....

Article 6

States Parties shall assure to everyone within their jurisdiction effective
protection and remedies, through the competent national tfribunals
and other State institutions, against any acts of racial discrimination
which violate his human rights and fundamental freedoms contrary o
this Convention, as well as the right fo seek from such tribunals just and
adequate reparation or satisfaction for any damage suffered as a
result of such discrimination.

Convention on the Elimination of All Forms of Discrimination Against
Women

Article 3

States Parties shall take in all fields, in particular in the political, social, eco-
nomic and cultural fields, all appropriate measures, including legislation,
fo ensure the full development and advancement of women, for the pur-
pose of guaranteeing them the exercise and enjoyment of human rights
and fundamental freedoms on a basis of equality with men.

Article 4

1. Adoption by States Parties of temporary special measures aimed at
accelerating de facto equality between men and women shall not be
considered discrimination as defined in the present Convention, but
shall in no way entail as a consequence the maintenance of unequal
or separate standards; these measures shall be discontinued when the
objectives of equality of opportunity and freatment have been
achieved.

Article 7

States Parties shall take all appropriate measures to eliminate discrimi-
nation against women in the political and public life of the country and,
in particular, shall ensure fo women, on equal terms with men, the right:
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a. To votein all elections and public referenda and to be eligible for
election to all publicly elected bodies;

b. To participate in the formulation of government policy and the
implementation thereof and to hold public office and perform all
public functions at all levels of government;

c. To participate in non-governmental organizations and associa-
tions concerned with the public and political life of the country.

Article 8

States Parties shall take all appropriate measures to ensure to women,
on equal terms with men and without any discrimination, the opportu-
nity fo represent their Governments at the international level and fo
participate in the work of international organizations.

Convention on the Political Rights of Women

Article |

Women shall be entitled to vote in all elections on equal terms with men
without any discrimination.

Article Il

Women shall be eligible for election to all publicly elected bodies,
established by national law, on equal terms with men, without any dis-
crimination.

Article Il

Women shall be entitled to hold public office and to exercise all public
functions, established by national law, on equal terms with men, with-
out any discrimination.

African Charter on Human and Peoples’ Rights

Article 2

Every individual shall be entitled to the enjoyment of the rights and free-
doms recognized and guaranteed in the present Charter without dis-
tinction of any kind such as race, ethnic group, color, sex, language,
religion, political or any other opinion, national and social origin, for-
tune, birth or other status.

Article 3
1. Every individual shall be equal before the law.

2. Every individual shall be entitled to equal protection of the law.

Article 9
1. Every individual shall have the right to receive information.

2. Every individual shall have the right to express and disseminate his
opinions within the law.

Article 10
1. Every individual shall have the right to free association provided that
he abides by the law.
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2. Subject to the obligation of solidarity provided for in 29 no one may 105
be compelled to join an association.

Article 11

Every individual shall have the right to assemble freely with others. The
exercise of this right shall be subject only to necessary restrictions pro-
vided for by law in particular those enacted in the interest of national
security, the safety, health, ethics and rights and freedoms of others.

Article 12
1. Every individual shall have the right to freedom of movement and res-
idence within the borders of a State provided he abides by the law.
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Article 13

1. Every citizen shall have the right to participate freely in the govern-
ment of his country, either directly or through freely chosen representa-
fives in accordance with the provisions of the law.

American Convention on Human Rights

Article 13. Freedom of Thought and Expression

1. Everyone has the right to freedom of thought and expression. This
right includes freedom to seek, receive, and impart information and
ideas of all kinds, regardless of frontiers, either orally, in writing, in print,
in the form of art, or through any other media of one’s choice.

2. The exercise of the right provided for in the foregoing paragraph shall
not be subject to prior censorship but shall be subject to subsequent
imposition of liability, which shall be expressly established by law to the
extent necessary to ensure:

a. respect for the rights or reputations of others; or

b. the protection of national security, public order, or public health
or morals.

Article 14. Right of Reply

1. Anyone injured by inaccurate or offensive statements or ideas dis-
seminated to the public in general by a legally regulated medium of
communication has the right to reply or to make a correction using the
same communications outlet, under such conditions as the law may
establish.

Article 15. Right of Assembly

The right of peaceful assembly, without arms, is recognized. No restric-
fions may be placed on the exercise of this right other than those
imposed in conformity with the law and necessary in a democratic
society in the interest of national security, public safety or public order,
or to protect public health or morals or the rights or freedom of others.

Article 16. Freedom of Association
1. Everyone has the right to associate freely for ideological, religious,
political, economic, labor, social, cultural, sports, or other purposes.
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Article 22. Freedom of Movement and Residence
1. Every person lawfully in the territory of a State Party has the right fo
move about in it, and to reside in it subject to the provisions of the law.

Article 23. Right to Participate in Government
1. Every citizen shall enjoy the following rights and opportunities:

a. fo take part in the conduct of public affairs, directly or through
freely chosen representatives;

b. to vote and to be elected in genuine periodic elections, which
shall be by universal and equal suffrage and by secret ballot that
guarantees the free expression of the will of the voters; and

c. fohave access, under general conditions of equality, to the pub-
lic service of his country.

2. The law may regulate the exercise of the rights and opportunities
referred to in the preceding paragraph only on the basis of age, nation-
ality, residence, language, education, civii and mental capacity, or
sentencing by a competent court in criminal proceedings.

Article 24. Right to Equal Protection
All persons are equal before the law. Consequently, they are entitled,
without discrimination, to equal protection of the law.

American Declaration of the Rights and Duties of Man

Article IV.

Every person has the right to freedom of investigation, of opinion, and
of the expression and dissemination of ideas, by any medium whatso-
ever.

Article XX.

Every person having legal capacity is entitled fo participate in the gov-
ernment of his country, directly or through his representatives, and to
take part in popular elections, which shall be by secret ballot, and shalll
be honest, periodic and free.

Article XXI.

Every person has the right to assemble peaceably with others in a for-
mal public meeting or an informal gathering, in connection with mat-
ters of common interest of any nature.

Article XXII.

Every person has the right to associate with others to promote, exercise
and protect his legitimate interests of a political, economic, religious,
social, cultural, professional, labor union or other nature.
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Inter-American Democratic Charter 107
Article 1

The peoples of the Americas have a right to democracy and their gov-
ernments have an obligation to promote and defend it.

Article 3

Essential elements of representative democracy include, infer alia,
respect for human rights and fundamental freedoms, access to and the
exercise of power in accordance with the rule of law, the holding of
periodic, free, and fair elections based on secret balloting and univer-
sal suffrage as an expression of the sovereignty of the people, the plu-
ralistic system of political parties and organizations, and the separation
of powers and independence of the branches of government.
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European Convention for the Protection of Human Rights and
Fundamental Freedoms

Article 10

1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart informa-
fion and ideas without interference by public authority and regardless
of frontiers. This Article shall not prevent States from requiring the licens-
ing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilifies, may be subject to such formalities, conditions, restric-
fions or penalties as are proscribed by law and are necessary in a dem-
ocratic society, in the interests of national security, territorial integrity or
public safety, for the prevention of disorder or crime, for the protection
of health or morals, for the protection of the reputation or rights of oth-
ers, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.

Article 11. Freedom of Assembly and Association

1. Everyone has the right to freedom of peaceful assembly and to free-
dom of association with others, including the right to form and to join
frade unions for the protection of his interests.

Article 13. Right to an Effective Remedy

Everyone whose rights and freedoms as set forth in this Convention are
violated shall have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons act-
ing in an official capacity.

Article 14. Prohibition of Discrimination

The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or
social origin, associafion with a national minority, property, birth or
other status.
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Protocol (No. 1) to the [European] Convention for the Protection of
Human Rights and Fundamental Freedoms

Article 3. Right to Free Elections

The High Confracting Parties undertake to hold free elections af reason-
able intervals by secret ballot, under conditions which will ensure the
free expression of the opinion of the people in the choice of the legis-
lature.

Protocol (No. 4) to the [European] Convention for the Protection of
Human Rights and Fundamental Freedoms

Article 2. Freedom of Movement

1. Everyone lawfully within the territory of a State shall, within that terri-
tory, have the right to liberty of movement and freedom to choose his
residence.

European Charter of Local Self-Government

Article 3 - Concept of local self-government

Local self-government denotes the right and the ability of local author-
ities, within the limits of the law, to regulate and manage a substantial
share of public affairs under their own responsibility and in the interests
of the local population.

This right shall be exercised by councils or assemblies composed of
members freely elected by secret ballot on the basis of direct, equal,
universal suffrage, and which may possess executive organs responsible
to them. This provision shall in no way affect recourse to assemblies of
citizens, referendums or any other form of direct citizen participation
where it is permitted by statute.

Document of the 1990 Copenhagen Meeting of the Conference on
the Human Dimension (the 1990 Copenhagen Document)

[The participating States] recognize that pluralistic democracy and the
rule of law are essential for ensuring respect for all human rights and fun-
damental freedoms, the development of human contacts and the res-
olution of other issues of a related humanitarian character. They there-
fore welcome the commitment expressed by all participating States to
the ideals of democracy and political pluralism as well as their common
determination to build democratic societies based on free elections
and the rule of law.

In order to strengthen respect for, and enjoyment of, human rights and
fundamental freedoms, to develop human contacts and to resolve
issues of a related humanitarian character, the participating States
agree on the following:

(3) They reaffirm that democracy is an inherent element of the rule of
law. They recognize the importance of pluralism with regard to political
organizations.
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(5) They solemnly declare that among those elements of justice which
are essential to the full expression of the inherent dignity and of the
equal and inalienable rights of all human beings are the following:

(5.1) - free elections that will be held at reasonable intervals by secret
ballot or by equivalent free voting procedure, under conditions which
ensure in practice the free expression of the opinion of the electors in
the choice of their representatives;

(5.10) - everyone will have an effective means of redress against admin-
istrative decisions, so as to guarantee respect for fundamental rights
and ensure legal integrity;
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(6) The participating States declare that the will of the people, freely
and fairly expressed through periodic and genuine elections, is the
basis of the authority and legitimacy of all government. The participat-
ing States will accordingly respect the right of their citizens to take part
in the governing of their country, either directly or through representa-
fives freely chosen by them through fair electoral processes.

(7) To ensure that the will of the people serves as the basis of the author-
ity of government, the participating States will

(7.1) - hold free elections at reasonable intervals, as established by law;

(7.5) - respect the right of citizens to seek political or public office, indi-
vidually or as representatives of political parties or organizations, with-
out discrimination;

(7.6) - respect the right of individuals and groups to establish, in full free-
dom, their own political parties or other political organizations and pro-
vide such political parties and organizations with the necessary legal
guarantees to enable them to compete with each other on a basis of
equal freatment before the law and by the authorities;

(7.8) - provide that no legal or administrative obstacle stands in the way
of unimpeded access to the media on a non-discriminatory basis for all
political groupings and individuals wishing to participate in the electoral
process;

(8) The participating States consider that the presence of observers,
both foreign and domestic, can enhance the electoral process for
States in which elections are taking place. They therefore invite
observers from any other CSCE [now OSCE] participating States and
any appropriate private institutions and organizations who may wish to
do so to observe the course of their national election proceedings, to
the extent permitted by law. They will also endeavour to facilitate simi-
lar access for election proceedings held below the national level. Such
observers will undertake noft to interfere in the electoral proceedings.

(?) The participating States reaffirm that
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(9.1) - everyone will have the right to freedom of expression including
the right fo communication. This right will include freedom to hold opin-
ions and to receive and impart information and ideas without interfer-
ence by public authority and regardless of fronfiers. The exercise of this
right may be subject only to such restrictions as are prescribed by law
and are consistent with international standards. In particular, no limita-
tion will be imposed on access to, and use of, means of reproducing
documents of any kind, while respecting, however, rights relating to
intellectual property, including copyright... .

(10) In reaffirming their commitment to ensure effectively the rights of
the individual fo know and act upon human rights and fundamental
freedoms, and fo contribute actively, individually or in association with
others, to their promotfion and protection, the participating States
express their commitment o

(10.1) - respect the right of everyone, individually or in association with
others, to seek, receive and impart freely views and information on
human rights and fundamental freedoms, including the rights to dissem-
inate and publish such views and information;

(10.3) - ensure that individuals are permitted to exercise the right to
association, including the right to form, join and participate effectively
in non-governmental organizations which seek the promotion and pro-
tection of human rights and fundamental freedoms, including trade
unions and human rights monitoring groups;

(10.4) - allow members of such groups and organizations fo have
unhindered access to and communication with similar bodies within
and outside their countries and with international organizations, to
engage in exchanges, contacts and co-operation with such groups
and organizations and fo solicit, receive and utilize for the purpose of
promoting and protecting human rights and fundamental freedoms
voluntary financial contributions from national and international
sources as provided for by law.

(24) The participating States will ensure that the exercise of all the
human rights and fundamental freedoms set out above will not be sub-
ject to any restrictions except those which are provided by law and are
consistent with their obligations under international law, in particular the
International Covenant on Civil and Political Rights, and with their inter-
national commitments, in particular the Universal Declaration of Human
Rights. These restrictions have the character of exceptions. The partici-
pafing States will ensure that these restrictions are not abused and are
not applied in an arbitrary manner, but in such a way that the effective
exercise of these rights is ensured.

Any restriction on rights and freedoms must, in a democratic society,
relate to one of the objectives of the applicable law and be strictly pro-
portionate to the aim of that law.
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General Comment 25 of the United Nations Human Rights 111
Committee on Article 25 of the International Covenant on Civil and
Political Rights

1. Article 25 of the Covenant recognizes and protects the right of every
citizen to take part in the conduct of public affairs, the right fo vote and
to be elected and the right fo have access to public service. Whatever
form of constitution or government is in force, the Covenant requires
States to adopt such legislative and other measures as may be neces-
sary to ensure that citizens have an effective opportunity to enjoy the
rights it protects. Article 25 lies at the core of democratic government
based on the consent of the people and in conformity with the princi-
ples of the Covenant.
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2. The rights under article 25 are related to, but distinct from, the right of
peoples to self determination. By virtue of the rights covered by article
1 (1), peoples have the right to freely determine their political status and
fo enjoy the right fo choose the form of their constitution or govern-
ment. Artficle 25 deals with the right of individuals to participate in those
processes which constitute the conduct of public affairs. Those rights, as
individual rights, can give rise to claims under the first Optional Protocol.

3. In confrast with other rights and freedoms recognized by the
Covenant (which are ensured to all individuals within the territory and
subject to the jurisdiction of the State) article 25 protects the rights of
“every citizen”. State reports should outline the legal provisions which
define citizenship in the context of the rights protected by article 25. No
distinctions are permitted between citizens in the enjoyment of these
rights on the grounds of race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.
Distinctions between those who are entitled to citizenship by birth and
those who acquire it by natfuralization may raise questions of compati-
bility with article 25. State reports should indicate whether any groups,
such as permanent residents, enjoy these rights on a limited basis, for
example, by having the right to vote in local elections or to hold partic-
ular public service positions.

4. Any condifions which apply to the exercise of the rights protected by
article 25 should be based on objective and reasonable criteria. For
example, it may be reasonable to require a higher age for election or
appointment to particular offices than for exercising the right to vote,
which should be available to every adult citizen. The exercise of these
rights by citizens may not be suspended or excluded except on
grounds which are established by law and which are objective and
reasonable. For example, established mental incapacity may be a
ground for denying a person the right to vote or to hold office.

5. The conduct of public affairs, referred o in paragraph (a), is a broad
concept which relates to the exercise of political power, in particular the
exercise of legislative, executive and administrative powers. It covers all
aspects of public administration, and the formulation and implementa-
fion of policy at intfernational, national, regional and local levels. The
allocation of powers and the means by which individual citizens exercise
the right to participate in the conduct of public affairs protected by arti-
cle 25 should be established by the constitution and other laws.
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6. Citizens participate directly in the conduct of public affairs when they
exercise power as members of legislative bodies or by holding execu-
tive office. This right of direct participation is supported by paragraph
(b). Citizens also participate directly in the conduct of public affairs
when they choose or change their constitution or decide public issues
through a referendum or other electoral process conducted in accor-
dance with paragraph (b). Citizens may participate directly by taking
part in popular assemblies which have the power to make decisions
about local issues or about the affairs of a particular community and in
bodies established to represent citizens in consultation with govern-
ment. Where a mode of direct participation by citizens is established,
no distinction should be made between citizens as regards their partic-
ipafion on the grounds mentioned in article 2, paragraph 1, and no
unreasonable restrictions should be imposed.

7. Where citizens participate in the conduct of public affairs through
freely chosen representatives, it is implicit in article 25 that those repre-
sentatfives do in fact exercise governmental power and that they are
accountable through the electoral process for their exercise of that
power. It is also implicit that the representatives exercise only those
powers which are allocated to them in accordance with constitutional
provisions. Participation through freely chosen representatives is exer-
cised through voting processes which must be established by laws
which are in accordance with paragraph (b).

8. Citizens also take part in the conduct of public affairs by exerting influ-
ence through public debate and dialogue with their representatives or
through their capacity to organize themselves. This participation is sup-
ported by ensuring freedom of expression, assembly and association.

9. Paragraph (b) of article 25 sets out specific provisions dealing with the
right of citizens to take part in the conduct of public affairs as voters or
as candidates for election. Genuine periodic elections in accordance
with paragraph (b) are essential to ensure the accountability of repre-
sentatives for the exercise of the legislative or executive powers vested
in them. Such elections must be held at intervals which are not unduly
long and which ensure that the authority of government continues to be
based on the free expression of the will of electors. The rights and obli-
gations provided for in paragraph (b) should be guaranteed by law.

10. The right to vote at elections and referenda must be established by
low and may be subject only to reasonabile restrictions, such as sefting
a minimum age limit for the right to vote. It is unreasonable to restrict
the right to vote on the ground of physical disability or to impose litera-
cy, educational or property requirements. Party membership should not
be a condition of eligibility to vote, nor a ground of disqualification.

11. States must take effective measures to ensure that all persons entitled
to vote are able to exercise that right. Where registration of voters is
required, it should be facilitated and obstacles to such registration should
not be imposed. If residence requirements apply to registration, they must
be reasonable, and should not be imposed in such a way as to exclude
the homeless from the right to vote. Any abusive interference with registra-
tion or voting as well as infimidation or coercion of voters should be pro-
hibited by penal laws and those laws should be strictly enforced. Voter
education and registration campaigns are necessary to ensure the effec-
tive exercise of article 25 rights by an informed community.



PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

12. Freedom of expression, assembly and association are essential con- 113
ditions for the effective exercise of the right to vote and must be fully
protected. Positive measures should be taken to overcome specific dif-
ficulties, such as illiteracy, language barriers, poverty or impediments to
freedom of movement which prevent persons entitled to vote from
exercising their rights effectively. Information and materials about vot-
ing should be available in minority languages. Specific methods, such
as photographs and symbols, should be adopted to ensure that illiter-
ate voters have adequate information on which to base their choice.
States parties should indicate in their reports the manner in which the
difficulties highlighted in this paragraph are dealt with.
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13. State reports should describe the rules governing the right to vote,
and the application of those rules in the period covered by the report.
State reports should also describe factors which impede citizens from
exercising the right to vote and the positive measures which have been
adopted to overcome these factors.

14. In their reports, States parties should indicate and explain the legisla-
five provisions which would deprive citizens of their right to vote. The
grounds for such deprivation should be objective and reasonable. If con-
viction for an offence is a basis for suspending the right to vote, the peri-
od of such suspension should be proportionate to the offence and the
sentence. Persons who are deprived of liberty but who have not been
convicted should not be excluded from exercising the right fo vote.

15. The effective implementation of the right and the opportunity to
stand for elective office ensures that persons entitled to vote have a
free choice of candidates. Any restrictions on the right to stand for elec-
fion, such as minimum age, must be justifiable on objective and reason-
able criteria. Persons who are otherwise eligible to stand for election
should not be excluded by unreasonable or discriminatory require-
ments such as education, residence or descent, or by reason of politi-
cal aoffiliation. No person should suffer discrimination or disadvantage of
any kind because of that person’s candidacy. States parties should
indicate and explain the legislative provisions which exclude any group
or category of persons from elective office.

16. Conditions relating fo nomination dates, fees or deposits should be
reasonable and not discriminatory. If there are reasonable grounds for
regarding certain elective offices as incompatible with tenure of specif-
ic positions, (e.g., the judiciary, high-ranking military office, public serv-
ice), measures to avoid any conflicts of interest should not unduly limit
the rights protected by paragraph (b). The grounds for the removal of
elected office holders should be established by laws based on objec-
five and reasonable criteria and incorporating fair procedures.

17. The right of persons fo stand for election should not be limited unrea-
sonably by requiring candidates to be members of parties or of specif-
ic parties. If a candidate is required to have a minimum number of sup-
porters for nomination this requirement should be reasonable and not
act as a barrier fo candidacy. Without prejudice to paragraph (1) of
article 5 of the Covenant, political opinion may not be used as a
ground to deprive any person of the right to stand for election.
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18. State reports should describe the legal provisions which establish the
conditions for holding elective public office, and any limitations and
qualifications which apply to particular offices. Reports should describe
conditions for nomination, e.g., age limits, and any other qualifications
or restrictions. State reports should indicate whether there are restric-
tions which preclude persons in public-service positions (including posi-
tions in the police or armed services) from being elected to particular
public offices. The legal grounds and procedures for the removal of
elected office holders should be described.

19. In conformity with paragraph (b), elections must be conducted fair-
ly and freely on a periodic basis within a framework of laws guarantee-
ing the effective exercise of voting rights. Persons entitled to vote must
be free fo vote for any candidate for election and for or against any
proposal submitted to referendum or plebiscite, and free to support or
to oppose government, without undue influence or coercion of any
kind which may distort or inhibit the free expression of the elector’s will.
Voters should be able to form opinions independently, free of violence
or threat of violence, compulsion, inducement or manipulative interfer-
ence of any kind. Reasonable limitations on campaign expenditure
may be justified where this is necessary to ensure that the free choice
of voters is not undermined or the democratic process distorted by the
disproportionate expenditure on behalf of any candidate or party. The
results of genuine elections should be respected and implemented.

20. An independent electoral authority should be established to super-
vise the electoral process and to ensure that it is conducted fairly,
impartially and in accordance with established laws which are com-
patible with the Covenant. States should take measures to guarantee
the requirement of the secrecy of the vote during elections, including
absentee voting, where such a system exists. This implies that voters
should be protected from any form of coercion or compulsion to dis-
close how they intend to vote or how they voted, and from any unlaw-
ful or arbitrary interference with the voting process. Waiver of these
rights is incompatible with article 25 of the Covenant. The security of
ballot boxes must be guaranteed and votes should be counted in the
presence of the candidates or their agents. There should be independ-
ent scrutfiny of the voting and counting process and access to judicial
review or other equivalent process so that electors have confidence in
the security of the ballot and the counting of the votes. Assistance pro-
vided to the disabled, blind or iliterate should be independent. Electors
should be fully informed of these guarantees.

21. Although the Covenant does not impose any particular electoral
system, any system operating in a State party must be compatible with
the rights protected by article 25 and must guarantee and give effect
to the free expression of the will of the electors. The principle of one per-
son, one vote must apply, and within the framework of each State’s
electoral system, the vote of one elector should be equal to the vote of
another. The drawing of electoral boundaries and the method of allo-
cating votes should not distort the distribution of voters or discriminate
against any group and should not exclude or restrict unreasonably the
right of citizens to choose their representatives freely.
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22. State reports should indicate what measures they have adopted to 115
guarantee genuine, free and periodic elections and how their electoral
system or systems guarantee and give effect to the free expression of
the will of the electors. Reports should describe the electoral system
and explain how the different political views in the community are rep-
resented in elected bodies. Reports should also describe the laws and
procedures which ensure that the right to vote can in fact be freely
exercised by all citizens and indicate how the secrecy, security and
validity of the voting process are guaranteed by law. The practical
implementation of these guarantees in the period covered by the
report should be explained.
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23. Subparagraph (c) of article 25 deals with the right and the opportu-
nity of citizens to have access on general terms of equality to public
service positions. To ensure access on general terms of equality, the cri-
teria and processes for appointment, promotion, suspension and dis-
missal must be objective and reasonable. Affrmative measures may be
taken in appropriate cases to ensure that there is equal access to pub-
lic service for all citizens. Basing access to public service on equal
opportunity and general principles of merit, and providing secured
tenure, ensure that persons holding public service positions are free
from political interference or pressures. It is of particular importance to
ensure that persons do not suffer discrimination in the exercise of their
rights under article 25, subparagraph (c), on any of the grounds set out
in article 2, paragraph 1.

24. States reports should describe the conditions for access to public
service positions, any restrictions which apply and the processes for
appointment, promotion, suspension and dismissal or removal from
office as well as the judicial or other review mechanisms which apply to
these processes. Reports should also indicate how the requirement for
equal access is met, and whether affiirmative measures have been
infroduced and, if so, to what extent.

25. In order to ensure the full enjoyment of rights protected by arficle 25,
the free communication of information and ideas about public and
political issues between citizens, candidates and elected represento-
fives is essential. This implies a free press and other media able to com-
ment on public issues without censorship or restraint and to inform pulb-
lic opinion. It requires the full enjoyment and respect for the rights guar-
anteed in articles 19, 21 and 22 of the Covenant, including freedom to
engage in political activity individually or through political parties and
other organizations, freedom to debate public affairs, to hold peaceful
demonstrations and meetings, to criticize and oppose, to publish politi-
cal material, to campaign for election and to advertise political ideas.

26. The right to freedom of association, including the right to form and
join organizations and associations concerned with political and public
affairs, is an essential adjunct to the rights protected by article 25.
Political parties and membership in parties play a significant role in the
conduct of public affairs and the election process. States should ensure
that, in theirinternal management, political parties respect the applica-
ble provisions of article 25 in order to enable citizens to exercise their
rights thereunder.
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27. Having regard to the provision of article 5, paragraph 1, of the
Covenant, any rights recognized and protected by article 25 may not
be interpreted as implying a right to act or as validating any act aimed
at the destruction or limitation of the rights and freedoms protected by
the Covenant to a greater extent than what is provided for in the pres-
ent Covenant.

ADDITIONAL INTERNATIONAL INSTRUMENTS THAT ARE
IMPORTANT FOR DEMOCRATIC ELECTIONS

In addition to the provisions of the international human rights instru-
menfs listed, there are a number of other declarations and documents
of associations of states and of the associations of the legislative
branches of governments that are important for democratic elections.
Included among them are the following:

e African Charter on Democracy, Elections and Governance (2007,
not yet entered into force);

e African Union (Organization of African Unity) Declaration on the
Principles Governing Democratic Elections in Africa (2002);

e Arab Charter on Human Rights (1994, not yet entered into force);
Declaration of Commonwealth Principles (1971) of the Commonwealth
of Nations;

e The Harare Commonwealth Declaration (1991) of the Commonwealth
of Nations;

e Millbrook Commonwealth Action Programme on the Harare
Declaration (1995) of the Commonwealth of Nations;

e Edinburgh Communique (1997) of the Commonwealth of Nations;

e Convention on the Standards of Democratic Elections, Equal Rights
and Freedoms of the Member States of the Commonwealth of
Independent States (2002);

e Economic Community of West African States (ECOWAS) Protocol on
Democracy and Good Governance Supplementary to the Protocol
Relating fo the Mechanism for Conflict Prevention, Management,
Resolution, Peacekeeping and Security (2001);

e European Commission on Democracy through Law (Venice
Commission) Code of Good Practice in Electoral Matters (2002);

e Charter of Fundamental Rights of the European Union (2000);

e Declaration on Criteria for Free and Fair Elections of the Inter-
Parliamentary Union (1994);

e Cairo Declaration on Human Rights in Islam, Nineteenth Islamic
Conference of Foreign Ministers (1990);

e Organization for Security and Cooperation in Europe (OSCE) Charter
of Paris for a New Europe (1990);

e Southern African Development Community (SADC) Principles and
Guidelines Governing Democratic Elections (2004); and

¢ Norms and Standards for Elections in the SADC Region adopted by
the Southern Africa Development Community Parliamentary Forum
(2001).
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In addifion to international instruments, decisions of international 117
human rights tribunals are important resources when developing legal
frameworks for democratic elections. Appendix Four to this Guide pro-
vides briefly annotated citations to a number of cases decided by
those tribunals that are relevant to democratic elections.

Resolutions of the United Nations General Assembly, reports to the
General Assembly by the UN Secretary-General, protocols and resolu-
fions of the OAS General Assembly and staff reports, handbooks and
manuals of various international organizations are also relevant to
developing legal frameworks for democratic elections. Selected
resources from international organizations and scholars in the field that
are relevant to democratic elections are listed for the reader’s conven-
ience in Appendix Five to this Guide.
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ANNOTATED INTERNATIONAL CASE LAW CONCERNING
EMOCRATIC ELECTIONS

UNITED NATIONS SYSTEM

United Nations Human Rights Commitiee

The United Nations Human Rights Committee is established under the
International Covenant on Civil and Political Rights (ICCPR or
Covenant) to monitor implementation of the Covenant and the
Protocols of the Covenant by the State parties to the ICCPR. The First
Optional Protocol to the Covenant allows individuals to submit com-
plaints fo the Human Rights Committee against State parties that have
ratified the Protocol for violations of rights recognized in the ICCPR. For
an overview of the Human Rights Committee and the procedure for fil-
ing complaints, please see the websites listed below.

The Human Rights Committee publishes General Comments, which pro-
vide its interpretations of the articles of the Covenant. General
Comment 25 was issued by the Human Rights Committee to interpret
provisions of Arficle 25, which pertains largely to democratic elections.
General Comment 25 is reproduced in Appendix Three of this Guide.

Introduction to the Human Rights Committee
http://www.unhchr.ch/html/menu2/é/a/intfrohrc.htm

Overview of Procedure (for the HRC to consider individual complaints)
http://www.unhchr.ch/html/menu2/8/overcerd.htm

UN Human Rights Committee Cases under the First Optional Protocol to
the ICCPR that Are Relevant to Democratic Elections

Sinitsin v. Belarus
CCPR/C/88/D/1047/2002, 88th Session (16/01/2007)
http://www.bayefsky.com/doc/belarus_t5_iccpr_1047_2002.doc

This case stands for the propositions that ICCPR Article 25's right to be
elected and Article 2's requirement for provision of an effective reme-
dy upon review by a competent authority were violated, when the
Belarusian authorities disqualified signatures supporting the com-
plainant’s peftition for nomination as a presidentfial candidate,
declared the complainant’s nomination invalid, and no effective rem-
edy was available to the complainant nor was he able to challenge
the rulings before an independent and impartial body.

Gorji-Dinka v. Cameroon
CCPR/C/83/D/1134/2002 (2005), 83rd Session (17/03/2005)
http://www1.umn.edu/humanrts/undocs/1134-2002.html
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This case stands for the propositions that: the exercise of the right to vote 121
and to be elected may not be suspended or excluded except on
grounds established by law, which are objective and reasonable; per-
sons who are deprived of liberty by a government but who have not
been convicted should not be excluded from exercising the right fo vote;
and persons who are otherwise eligible fo stand for election should not
be excluded by reason of political affiliation; therefore, the removal of
the complainant’s name from the voter register while he was detained
but not convicted, and without other objective and reasonable grounds,
violates Article 25 of the ICCPR.
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Svetik v. Belarus
CCPR/C/81/D/927/2000, 81st Session (25/08/2004)
http://www]1l.umn.edu/humanrts/undocs/html/927-2000.html

This case stands for the proposition that Arficle 19 of the ICCPR is vio-
lated where person is summoned before a court and subjected to an
administrative penalty (a fine) for signing a declaration published in a
newspaper that in part appealed to citizens to not participate in the
forthcoming local elections.

Matyus v. Slovakia
CCPR/C/75/D/923/2000, (22/07/2002)
http://www.bayefsky.com/pdf/slovakia_t5_iccpr_923_2000.pdf

This case stands for the proposition that where election districts for the
same municipal council contain substantial differences between the
number of inhabitants per elected representative, despite the election
law requiring those districts to be proportional concerning the number
of inhabitants and the State’s constitution requiring equality of election
rights, Article 25 of the ICCPR was violated.

Gillot et al. v. France

CCPR/C/75/D/932/2000, 75th Session (26/07/2000)
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/12769c97c02eeebac1256
c38002e171feOpendocument

This case stands for the propositions that where eligibility to vote per-
tains to referenda concerning self-determination of peoples, ICCPR
Articles 1 and 25 must be considered together, and that a 10 year resi-
dency requirement for eligibility to vote in the referenda, which was
based on an interest in ensuring that the referenda reflect the will of the
population “concerned,” is objective, not discriminatory in terms of eth-
nicity or national extraction and is proportional to the interest to be
served. Therefore, no articles of the ICCPR were violated.

Ignatane v. Latvia
CCPR/C/72/D/884/1999, 72nd Session (31/07/01)
http://www.unhcr.org/refworld/country, HRC,,RUS,,3f588ef83,0.html

This case stands for the proposition that a person struck from the list of
candidates for election to city council on the basis of insufficient profi-
ciency in the official state language suffered a violation of rights under
Article 25 and Arficle 2 of the ICCPR.
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Paraga v. Croatia

CCPR/C/71/D/727/1996, 71st Session (14/05/01)
http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a09004dc
311/43cal525ebaeeac5c1256a6c00282bd120penDocument&Highlig
ht=0,CCPR%2FC%2F71%2FD%2F727%2F1996

This case stands for the proposition that a State party to the Optional
Protocol to the ICCPR must provide effective remedies to a com-
plainant who was denied timely trial and therefore the opportunity to
stand as candidate for election.

Debreczeny v. The Netherlands

CCPR/C/53/D/500/1992, 53rd Session (04/04/95)
http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc
311/2dcdf9e50eb93c14802566e2003b534b20OpenDocument&Highlight
=0,CCPR%2FC%2F53%2FD%2F500%2F 1992

This case stands for the proposition that Article 25 of the ICCPR is not an
absolute right and restrictions of this right are allowed so long as they
are not discriminatory or unreasonable.

Altesor v. Uruguay

CCPR/C/15/D/10/1977, 15th Session (29/03/82)
http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc
311/cadb5bé4ef38b37dfc1256ab5002970bbeOpenDocument&Highlight
=0,CCPR%2FC%2F15%2FD%2F10%2F1977

This case stands for the proposition that the Uruguayan Acta
Institucional No. 4 of 1976 is incompatible with Article 25 of the ICCPR in
that it maintains an unreasonable restriction on political rights (i.e.,
imprisonment of up to 15 years for “subversive association”).

Silva v. Uruguay

CCPR/C/12/D/34/1978, 12th Session (08/04/81)
http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc
311/f10e81351f2b8152c12560b20044fb6120penDocument&Highlight=
0,CCPR%2FC%2F12%2FD%2F34%2F1978

This case stands for the proposition that barring political groups from
any political activity, including voting, for up to 15 years is an unreason-
able restriction of rights enumerated under Article 25 of the ICCPR.

THE AFRICAN SYSTEM
The African Commission on Human and Peoples’ Rights

The African Commission on Human and Peoples’ Rights is established
under the African Charter on Human and Peoples’ Rights (ACHPR or
Banjul Charter) to protect and to promote human and peoples’ rights
and fo interpret the ACHPR. Among the various responsibilities of the
Commission is to formulate and lay down principles and rules aimed at
solving legal problems relating fo human and peoples’ rights and fun-
damental freedoms upon which African governments may base their
legislation. For an overview of the Commission and ifs procedures,
please see the websites listed below.
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Introduction to the African Commission on Human and Peoples’ Rights 123
http://www.achpr.org/english/_info/mandate_en.html

Overview of Procedure
http://www.achpr.org/english/_info/rules_en.html

The African Court on Human and Peoples’ Rights

The African Court on Human and Peoples’ Rights was established under
the “Protocol to the African Charter on Human and Peoples’ Rights on
the Establishment of an African Court on Human and Peoples’ Rights,”
which entered into force in 2004. The African Commission on Human
and Peoples’ Rights, a State party fo the ACHPR that is lodging a com-
plaint or a State party to the ACHPR against which a complaint has
been lodged and African infergovernmental organizations may submit
cases to the Court. For an overview of the Court and its procedures,
please see the websites listed below.
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Introduction to the African Court on Human and Peoples’ Rights
http://www.aqict-ctia.org/courts_conti/achpr/achpr_home.html

Overview of Procedure
http://www.achpr.org/english/_info/court_en.html

African Commission on Human and Peoples’ Rights Cases that Are
Relevant to Democratic Elections

Modise v. Botswana, Case No. 97/03 (2000)
http://www1.umn.edu/humanrts/africa/comcases/?7-93c.html

This case stands for the proposition that ACHPR Article 13 (concerning
the right to participate in government) is violated where a government
denied citizenship to a person who was of that country’s ancestry. The
Commission noted that the complainant had founded an opposition
political party and suffered a pattern of actions that appeared
designed to hamper his political activity.

THE EUROPEAN SYSTEM
European Court of Human Rights

The European Court of Human Rights (ECHR) is established under the
European Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention or Convention) to mon-
itor implementation of the Convention by the Contracting States. All 47
member countries of the Council of Europe are signatories to the
Convention (Confracting States). Any individual may file an applica-
fion with the ECHR, claiming that a Contracting State violated his or her
rights recognized under the Convention. For an overview of the ECHR
and procedures for filing applications to the Court, please see the web-
sites listed below.
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Overview of the ECHR
http://www.echr.coe.int/ECHR/EN/Header/The+Court/The+Court/Histo
ry+of+the+Court/

Instructions for Applications to the Court and Application
http://www.echr.coe.int/Notesfor%20guidanceApplicants/NoticeENG.
pdf

ECHR Cases that Are Relevant to Democratic Elections

Georgia Labor Party v. Georgia (8/7/08), (App. No. 9103/04)
http://cmiskp.echr.coe.int////tkp197/viewhbkm.asp2action=open&ta
ble=F69A27FD8FB86142BFO1C1166DEA398649&key=71576&sessionld=45
07150&skin=hudoc-en&attachment=true

This case stands for the propositions that: a party, as well as an individ-
ual, may validly claim that its right to a free election under Article 3 of
Protocol 1 of the ECHR was violated by state action; on balance, in the
circumstances of Georgia’s February 2004 ‘“repeat” parliamentary
elections, the introduction of a new voter registration system did not
violate Article 3 of Protocol 1 of the ECHR; though election commissions
at all levels lacked sufficient independence from outside political
power, given the absence of any proof of acts of abuse or fraud com-
mitted by the commissions, no breach of the right to stand for election
was established; the decision of the Central Election Commission to
annul the election results in Georgia's Khulo and Kobuleti electoral dis-
tricts was not made in a transparent and consistent manner, was done
without any valid justification and resulted in de facto disenfranchise-
ment of a significant section of the population, which violated the com-
plainant party’s right to stand for election under Article 3 of Protocol 1
of the ECHR.

Yumak & Sadak v. Turkey (8/7/08), (App. No. 10226/03)
http://cmiskp.echr.coe.int////tkp197/viewhbkm.asp2action=open&ta
ble=F69A27FD8FB86142BFO1C1166DEA398649&key=716018&sessionld=45
07150&skin=hudoc-en&attachment=true

This case stands for the proposition that Turkey's requirement that polit-
ical parties receive at least 10 percent of the national vote in order to
qualify for the distribution of any parliamentary seats (a 10 percent
“threshold”), in the national circumstances does noft violate Article 3 of
Protocol 1 of the HCHR, though as a matter of policy the Court con-
curred with other organs of the Council of Europe that the threshold
appears excessive and should be lowered.

Russian Conservative Party of Entrepreneurs and Others v. Russia
(11/1/07), (App. No. 55066/00, 55638/00)
http://sim.law.uu.nl/SIM/CaseLaw/hof.nsf/233813e€697620022c 12568640
05232b7/771e3d404233cbc2c1257264003cd73b20penDocument
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This case stands for the proposition that where a party’s entire list of 125
candidates is refused registration because certain people on the list
provided incorrect information on their application, and the subse-
guent involuntary “withdrawal” of such candidates was used as a basis
for the lists’ disqualification, and where a domestic court order to rein-
state the list was reversed by supervisory review proceedings of a high-
er court, there is a departure from legal certainty and a disproportion-
ate action in violation of Article 3 of Protocol 1 of the ECHR.

Py v. France (11/01/05), (App. No. 66289/01)
http://sim.law.uu.nl/SIM/CaseLaw/hof.nsf/1d4d0dd240bfee7ec 125684
90035df05/85508b88c60023bfc1256f8500305d8f2OpenDocument
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This case stands for the proposition that a 10 year residency require-
ment imposed on voting eligibility in New Caledonia in advance of a
self-determination referendum does not violate a resident’s right to
vote under Article 3 of Protocol 1 of the ECHR, even if the person is ren-
dered ineligible to vote, because of the stated government interests in
the particular circumstances.

Hirst v. United Kingdom (6/10/05), (App. No. 74025/01)
http://www.echr.coe.int/Eng/Press/2005/0Oct/GrandChamberJudgme
ntHirstvUK061005.htm

This case stands for the proposition that a general, automatic and indis-
criminate restriction stripping convicted prisoners of their right to vote,
including a wide range of offenders and imposed sentences, is not pro-
porfionate to governmental interests and violates Article 3 of Protocol 1
of the ECHR.

Melnychenko v. Ukraine (19/10/04), (App. 17707/02)
http://www.echr.coe.int/Eng/Press/2004/Oct/ChamberJudgmentMeln
ychenkovUkraine191004.htm

This case stands for the proposition that denial of registration of a can-
didate for parliament, who had lived for five years outside the country
and filed for candidacy on the basis of submitting his temporary
“propiska” address in Ukraine, was a violation of Article 3 of Protocol 1
of the ECHR, when the law did not require habitual residence inside
Ukraine and the candidate registration documents allowed use of tem-
porary propiska addresses.

Aziz v. Cyprus (22/6/04), (App. No. 69949/01)
http://www.echr.coe.int/eng/Press/2004/June/ChamberJudgmentAziz
vCyprus220604.htm

This case stands for the proposition that denial of inclusion on a Greek-
Cypriot electoral roll of a Turkish-Cypriot living in Nicosia, a Greek-
Cypriot territory, deprived him of any opportunity to express his opinion
in the choice of members of the legislature in the place where he
always lived. This violated Article 3 of Protocol 1 of the ECHR and did so
on a discriminatory basis that violated Article 14 of the ECHR.
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Zadanoka v. Latvia (17/6/04), (App. No. 58278/00)
http://www.echr.coe.int/Eng/Press/2004/June/ChamberJudgmentZda
nokavLatvia.htm

This case stands for the proposition that a permanent ban on standing
for elected office placed by law on the complainant because of her
prior activity with the Community Party of Latvia, which had been
declared unconstitutional, was not proportional fo the legitimate gov-
ernmental aims presented, therefore the ban violated Article 3 of
Protocol 1 of the ECHR.

Geraguyn Khorhurd Patgamavorakan Akumb v. Armenia (decision
pending), (App. No. 11721/04)

In this case an Armenian nongovernmental election monitoring organ-
ization claims violations of its rights under the European Convention on
Human Rights (ECHR) concerning the right to receive and impart infor-
mation (Article 10), right to a fair frial (Arficle 6, section 1) and genuine
elections (Protocol 1, arficle 3), because the Armenian Central Election
Commission (CEC) refused its requests for copies of CEC decisions, min-
utes of CEC meetings and information concerning campaign contribu-
tions to electoral confestants.

Podkolzina v. Latvia (5/8/02), (App. No. 46726/99)(In French)
http://www .legislationline.org/legislation.php2tid=57&lid=1156&less=false
English digest of the case available at:
htto://www.echr.coe.int/eng/Press/2002/apr/PR%20Podkolzina%20090
42002E.htm

This case stands for the proposition that Article 3 of Protocol 1 of the
ECHR was violated where a prospective candidate for election to par-
liament, who had received a valid proficiency certificate in his use of the
national language, was subjected to further examination before one
individual with excessive discretionary authority, and was then ruled inel-
igible to stand for election. This was done in the absence of objective
guarantees in the procedure lacked fairness and legal certainty.

Labita v. ltaly (6/4/00), (App. No. 26772/95)
http://hudoc.echr.coe.int

This case stands for the proposition that the subsequent disenfranchise-
ment of political/voting rights of a complainant acquitted of charges of
collusion with the Mafia violated Article 3 of Protocol 1 of the ECHR,
though the court noted that the rights under the Convention are not
absolute, and there is room for limitations on their application.

Gaulieder v. The Slovak Republic (10/9/99). (App. No. 36909/97)
(Settled, stricken from list) http://hudoc.echr.coe.int

This case stands for the proposition that the elected member of the
National Council of The Slovak Republic who resigned from the party on
whose list he was elected and was subsequently barred from fulfilling his
term in office, was barred in violation of Arficle 3, Protocol 1 of the
ECHR, which guarantees the right to exercise office through the period
for which one is elected.
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Rekvényi v. Hungary (20/5/99). (App. No. 25390/94) 127
http://hudoc.echr.coe.int

This case stands for the proposition that an amendment to the
Hungarian constitution that barred members of the military, police and
security forces from joining political parties was not a violation of Article
10 of the ECHR. Given that the amendment did not amount to a total
ban on political participation and freedom of expression, it was not
held to be a disproportionate interference with these rights.

Matthews v. The United Kingdom (18/2/99), (App. No. 24833/94)
http://hudoc.echr.coe.int
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This case stands for the proposition that the rights of a citizen who
applied to vote in Gibraltar for European Parliament elections and who
was subsequently denied the right to votfe in those elections was the
subject of a violation of Article 3 of Protocol 1 of the ECHR. Article 3 of
Protocol 1 of ECHR applies to European Parliament just as it does to
domestic representative bodies.

Ahmed and Others v. The United Kingdom (2/9/98), (App. No.
22954/93) http://hudoc.echr.coe.int

This case stands for the proposition that statutes that limit involvement
of certain categories of public officials in political activities were not in
violation of Arficle 3 of Protocol 1 of the ECHR, because the statutes
only applied to certain politically restricted posts from which officials
were free to resign in order to stand as candidates.

Bowman v. The United Kingdom (19/2/98), (App. No. 24839/94)
http://hudoc.echr.coe.int

This case stands for the proposition that a domestic ruling against a cit-
izen, who spent money distributing flyers on behalf of certain candi-
dates in violation of the Election Act, was a violation of that citizen’s
right fo freedom of expression under Article 10 of the ECHR. The Court
ruled that the Election Act’s provisions were an illegitimate attempt to
‘level the playing field’ and were disproportionate to the aim pursued.

Gitonas and Others v. Greece (1/7/97), (App. Nos. 18747/91, 19376/92,
19379/92, 28208/95, 27755/95)
http://hudoc.echr.coe.int

This case stands for the proposition that states are free to regulate can-
didate eligibility in certain circumstances and legislation that barred
certain public officials (i.e., those with nationwide responsibilities) from
candidacy was both coherent and non-arbitrary and therefore not a
violation of Article 3 of Protocol 1 of the ECHR. The Court reiterated that
the right to stand for election is not absolute and can and should be
balanced against the inferest of equality for all citizens.
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Mathieu-Mohin and Clerfayt v. Belgium (28/1/87), (App. No. 9267/81)
http://hudoc.echr.coe.int

This case stands for the proposition that the division of Belgium into “lan-
guage regions” and the subsequent assignment of different Members
of Parliament into “language groups” is not in violation of Article 3 of
Protocol 1 of the ECHR. The Court held that the system in question was
not unreasonable in light of the Belgian political context and the effort
to give voice to linguistic minorities.

THE INTER-AMERICAN SYSTEM
The Inter-American Court of Human Rights

The Inter-American Court of Human Rights is established under the
American Convention on Human Rights (ACHR) and receives human
rights cases submitted to it by States Parties to the ACHR and the Inter-
American Human Rights Commission concerning alleged violations of
rights recognized in the ACHR. Individuals do not have standing to
lodge petitions before the Court. For an overview of the Court and its
procedures, please see the websites listed below.

Overview of the Inter-American Court of Human Rights
http://www.corteidh.or.cr/index.cfm2CFID=387936&CFTO-
KEN=66752465

Procedures of the Inter-American Court of Human Rights
http://www.cidh.oas.org/basicos/basic18.htm

Inter-American Court of Human Rights Cases that Are Relevant to
Democratic Elections

Case Castaneda Gutman v. Mexico (6/8/08)
http://www.corteidh.or.cr/docs/casos/articulos/seriec_184_esp.doc

This case stands for the proposition that the affirmative obligation cre-
ated by Arficle 23 of the ACHR for states to ensure the right to be elect-
ed is not violated by a failure of the law to allow independent candi-
dates, where individuals may exercise their right to be elected through
political parties, as long as parties do not employ undue restrictions in
candidate selection.

Marcel Claude Reyes, et al. v. Chile (09/19/06)
http://www.corteidh.or.cr/docs/casos/articulos/seriec_151_ing.doc

This case stands for the proposition that Article 13 protects citizens’ fun-
damental right to access information. The Court further noted that State
parties possess a positive obligation to disclose government held infor-
mation, when disclosing such information benefits the public interest,
and the burden of proof rests on the State party to show that any restric-
tions conform with the Inter-American standards of free expression.
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Lépez Alvarez v. Honduras (1/2/06) 129
http://www.corteidh.or.cr/docs/casos/articulos/seriec_141_ing.doc

This case stands for the proposition that the expression and dissemina-
fion of thoughts and ideas “are indivisible.” Therefore, when a State
party restricts the possibilities of spreading information, it in fact limits the
right to express oneself freely and violates Article 13.

Yatama V. Nicaragua (23/06/2005)
http://www.corteidh.or.cr/docs/casos/articulos/seriec_127_ing.doc
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This case stands for the propositions that: ACHR Article 23 (concerning
electoral rights) and Article 24 (concerning equality before the law and
equal protection of the law) were abridged by the state’s Supreme
Electoral Council (SEC) decisions not to approve the request to register
candidates of an indigenous political party YATAMA, based on undue
restrictions contained in the electoral law and discriminatory application
of restrictions; and that decisions of the SEC concerning exclusion of the
candidates were adopted in violation of Article 8 (concerning the right
to a hearing before a competent, independent and impartial tribunal).

Carpio-Nicolle et al. v. Guatemala (22/11/2004)
http://www.corteidh.or.cr/docs/casos/articulos/seriec_117_ing.doc

This case stands for the proposition that a state incurs international
responsibility under the ACHR, including Article 23 (concerning the right
fo participate in government), where the exirajudicial execution of a
journalist, who also was a politician, was politically motivated, state
agents obstructed the investigation and the state failed to pursue the
investigation with diligence, thus signifying total impunity for the crimes.
The state is obliged therefore to provide damages to the survivors and
take effective actions to investigate and punish the masterminds and
perpetrators and publicize the actions that bring them fo account.

Ricardo Canese v. Paraguay (08/31/04)
http://www.corteidh.or.cr/docs/casos/articulos/seriec_111_ing.doc

This case stands for the proposition that State parties must take extra
efforts to protect the exercise of freedom of expression in the political
debate that precedes elections. The Court further noted that the expres-
sion of different opinions presented throughout the campaign nourishes
the formation of the collective will of the people in that the free
exchange of ideas and information is necessary in a democratic society.

Baruch Ivcher Bronstein v. Peru (02/06/01)
http://www.corteidh.or.cr/docs/casos/articulos/seriec_84_ing.doc

This case stands for the proposition that by separating Mr. Ivcher from
the control of Channel 2 and excluding the journdlists from reporting,
the Peruvian government not only restricted their right to circulate
news, ideas and opinions, but also affected the right of all Peruvians o
receive information, thus limiting their freedom to exercise political
options and develop fully in a democratic society.
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The Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights (Inter-American
Commission) is established under the American Convention on Human
Rights (ACHR). Among its responsibilities are reviewing complaints of
violations of rights recognized in the ACHR lodged by any person or
group of persons or nongovernmental entity legally recognized by one
or more member states of the Organization of American States (OAS).
For an overview of the Commission and procedures for filing petitions
before the Commission, please see the following websites.

Overview of the Inter-American Commission on Human Rights
http://www.cidh.org/what.htm

Presenting Petitions on Human Rights Violations
https://www.cidh.oas.org/cidh_apps/instructions.aspegc_language=E

Inter-American Commission Cases that Are Relevant to Democratic
Elections

Walter Humberto Vasquez Vejarano v. Peru (4/13/00), Case 11.166,
Report No. 48/00.
http://www.cidh.oas.org/annualrep/99span/de%20fondo/perul 1166.
htm

This case stands for the proposition that the removal of justices and
magistrates in order to address supposed “natfional emergency of cor-
ruption” was in violation of Arficle 1 (respect and guarantee of rights of
citizens), Arficle 8 (right to due process), Arficle 9 (right to legality and
freedom from ex post facto laws), Article 23 (political rights), Article 24
(right o equality before the law) and Article 25 (right to judicial protec-
tion) of the ACHR.

Andres Aylwin Azocar et al. v. Chile (12/27/99), Case 11.863, Report
No. 137/99.
http://www.cidh.oas.org/annualrep/992eng/Merits/Chile11.863.htm

This case stands for the proposition that provisions guaranteeing a
“senator for life” position thwart the expression of popular sovereignty
and violate the essence of representative democracy in violation of
Articles 23 and 24 of the ACHR, which guarantee the right to vote and
to be elected under general conditions of equality.

Clemente Ayala Torres et al. v. Mexico (4/13/99), Case 10.545, Report
No. 48/99.
http://www.cidh.org/annualrep/98eng/Merits/Mexico%2010545.htm

This case stands for the proposition that kidnappings and murders of
members of a political party in the State of Guererro relating to elec-
tions there and the subsequent response of the state government were
in violation of Article 8 (right to judicial guarantees) and Article 25 (right
to judicial protection) of the ACHR.
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Efrain Rios Montt v. Guatemala (10/12/93), Case 10.804, Report No. 131
30/93
http://www1.umn.edu/humanrts/cases/30%5E93gua.pdf

This case stands for the proposition that declaring candidacy inadmis-
sible of the leader and chief of any coup d’etat, armed revolution or
similar movement that changes the constitutional order, and others
who become head of government as a result of such actions does not
constitute a violation of the rights recognized by the ACHR.

Luis Felipe Bravo Mena v. Mexico (10/7/93), Case 10.956, Report No.
14/93.
http://www.cidh.oas.org/annualrep/93english/eng?3ch3.htm
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This case stands for the proposition that the Inter-American Commission
is competent to rule in any case in which the rights of individuals, polit-
ical or otherwise, are being infringed. The case in question related to
various allegations of electoral irregularities which the government of
Mexico argued were solely within the purview of domestic remedial
organs.

National Action Party v. Mexico (2/22/91), Case 10.180, Resolution No.
8/91.
http://www.cidh.org/annualrep/90.91eng/mexico10.180.htm

This case stands for the proposition that an electoral statute passed in
Mexico that left the functioning of the election mechanism in the hands
of the ruling party was in violation of Article 23 (right to exercise political
rights), Arficle 25 (right to effective recourse) and Article 8 (right of
access to independent tribunals) of the ACHR and that the govern-
ment of Mexico must fulfill the obligation under the ACHR to correct the
domestic law of the country to effectively guarantee the exercise of
these rights.

Mexico Election Decision (5/17/90), Cases 9768, 9780 and 9828,
Resolution No. 01/90.
http://www.cidh.org/annualrep/89.920eng/mexico9768.htm

These cases stand for the proposition that the Commission is competent
fo consider issues concerning elections of State parties to the ACHR
and that the government of Mexico must fulfill the obligation under the
ACHR to correct the domestic law of the country to effectively guaran-
tee the exercise of the individual rights enumerated therein.

Challenge to Election Law (Argentina, 9/13/88) Case 10.109,
Resolution No. 26/88.
http://www.cidh.org/annualrep/87.88eng/argentina10109.htm

This case stands for the proposition that an electoral law that denied an
independent candidate placement on the ballot was not in violation of
Article 16 (right of association), Article 23 (political rights) or Article 24
(right of equality before the law) of the ACHR because the law did not
specifically require party membership as a prerequisite for nomination
as a party candidate. The Court held that all citizens therefore have
the potential to be nominated, and no violations could be ascertained.
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Nicolas Estiverne v. Haiti (3/24/88), Case 9855, Resolution No. 20/88.
http://www.cidh.org/annualrep/87.88eng/haiti?855.htm

This case stands for the proposition that the declaration of the com-
plainant as persona non grata by the ruling government and the sub-
sequent barring of his candidacy was in violation of Article 13 (freedom
of thought and expression), Article 20 (right to nationality), Article 22
(freedom of movement and residence), Article 23 (right to participate
in government) and Arficle 25 (right to judicial protection) of the ACHR.
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Monitoring Electronic Technologies in Electoral Processes: An NDI Guide
for Political Parties and Civic Organizations, by Vliadimir Pran and Patrick
Merloe (2008). This guide aims to help political parties, civic organiza-
tions, election officials and others to better understand electoral tech-
nologies-including electronic voting and results tabulation, electronic
voter registration and other applications. The guide explores potential
challenges technologies may pose to electoral integrity, issues regard-
ing whether to infroduce electronic technologies and the need for
electoral tfransparency and public confidence. It highlights practical
steps in advocating for access to decision making, as well as monitor-
ing the design, development, certification and testing, fraining, mainte-
nance, security and other issues. It covers the types of expertise that are
needed to monitor the use of electronic applications, and explores
questions that cannot be adequately addressed in verifying the integri-
ty of certain technologies under the current state of the art.

The Quick Count and Election Observation: An NDI Handbook for Civic
Organizations and Political Parties, by Melissa Estok, Neil Nevitte and
Glenn Cowan (2002). This handbook addresses the importance of
developing systematic observation of vital election day processes,
including the quality of voting, ballot counting and tabulation of elec-
tion results, as well as the projection of electoral results with extremely
narrow margins of error and high degrees of statistical confidence. It
covers planning and organizational issues, recruiting and training, com-
munications systems, developing a random statistical sample of polling
statfions for rapid and exacting analysis, analytical techniques and the
considerations for the release of quick count findings. The handbook is
designed for civic organizations but can easily be used by political par-
ties. It also is designed for use by civic organizations that decide not to
undertake projection of electoral results. As an organizer's guide, it
reviews many of the issues covered by NDI's 1995 "A to 7" handbook.

Media Monitoring to Promote Democratic Elections: An NDI Handbook
for Citizen Organizations, by Robert Norris and Patrick Merloe (2002).
This handbook takes a step-by-step approach to media monitoring. It
covers: the importance of determining who controls the media and
the difference between state-controlled versus private and broad-
cast versus print media; issues to address in deciding what media and
what subjects to monitor; planning and organization of a media mon-
itoring project; monitoring methodology, including specific instruc-
tions for monitoring different types of media; and considerations for
the presentation of findings and recommendations.

Building Confidence in the Voter Registration Process: An NDI
Monitoring Guide for Political Parties and Civic Organizations, by
Richard L. Klein and Patrick Merloe (2001). This voter registration moni-
toring guide addresses: the role of voter registration and the principle
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types of voter registration systems; why it is important for political parties
and civic organizations to monitor these systems; and specific tech-
niques for monitoring processes for collecting names, creating a voter
registry and polling station voter lists, correcting errors in the lists and use
of the lists on election day.

NDI Handbook on How Domestic Organizations Monitor Elections: An A
to Z Guide (1995). This handbook provides a comprehensive overview
of how to organize a nonpartisan domestic election monitoring effort.
It covers: planning and organizational issues; recruiting, training and
logistical issues in building a communications network for reporting;
various subjects to monitor in the pre-election, election day and post-
election periods; and considerations for how the organization and skills
developed through monitoring efforts can be applied to non-election
activities. The guide is designed for election monitoring by civic organ-
izations but can be used by political parties in designing their efforts to
ensure electoral integrity and protect their vote.

In addition to these materials, NDI has produced over 300 reports,
papers and statements concerning ways in which to promote demo-
cratic elections generally and concerning the election process within
specific countries. See NDI's website: www.ndi.org "Access
Democracy" and "Global Programs/Elections and Political Processes"
for more information about these and other NDI publications.



PROMOTING LEGAL FRAMEWORKS FOR DEMOCRATIC ELECTIONS

ABOUT THE AUTHOR

141

Patrick Merloe is Senior Associate and Director of Electoral Programs at
NDI. He joined the Institute in 1993 and has led or participated in over
140 NDI missions to more than 50 countries. His responsibilities at NDI
include constitutional and electoral law programming concerning civil
and political rights, assistance to nonpartisan domestic election moni-
toring organizations, support for political party efforts to ensure elec-
toral integrity and intfernational election observation. His experience
encompasses a wide variety of programs, including in countries that
are vulnerable to conflict and/or that are influenced by trends toward
authoritarianism, as well as countries that are making substantial dem-
ocrafic progress.

Pat has produced over a dozen publications on elections, human rights
and comparative law. He was one of the initiators and was the princi-
pal negotiator of the process that led to the Declaration of Principles for
International Election Observation, launched at the United Nations in
2005 and now endorsed by 32 intfernational organizations. He has
worked with a number of international human rights organizations and,
prior to joining NDI, was co-chair of the Bar Association of San
Francisco's International Human Rights Law Committee. He practiced
with the law firm of Heller Ehrman White & McAUliffe, taught internation-
al human rights law at the University of San Francisco School of Law and
instructed at the University of Pennsylvania Law School.

Mr. Merloe received his Juris Doctor degree from the University of
Pennsylvania, conducted graduate work in public policy analysis at
the Institute for Policy Studies in Washington, DC, and completed his
undergraduate education at Temple University. He has over 30 years
of experience in promoting human rights, citizen empowerment and
policy advocacy.



NOTES

142



NOTES

143



NOTES

144



NOTES

145



NOTES

146



NOTES

147



NOTES

148



WHY SHOULD POLITICAL
PARTIES, CANDIDATES AND
CITIZENS ANALYIZE LEGAL
FRAMEWORKS FOR ELECTIONS
AND ADVOCATE FOR DEMO-
CRATIC IMPROVEMENTS?

HOW CAN INCLUSIVENESS,
TRANSPARENCY & ACCOUNT-
ABILITY BE INCORPORATED
INTO LEGAL FRAMEWORKS FOR
ELECTIONS?

WHAT ARE THE KEY CRITERIA
FOR ANALYIZING LEGAL
FRAMEWORKS FOR ELECTIONS?

WHAT CONSIDERATIONS ARE
NEEDED WHEN DRAFTING
LEGAL FRAMEWORKS FOR
DEMOCRATIC ELECTIONS?

WHAT ARE THE KEY INTERNA-
TIONAL AGREEMENTS AND
COURT CASES CONCERNING
DEMOCRATIC ELECTIONS?

ISBN: 978-1-880134-15-3

Establishing the “rules of the game” for elections should be a vital
concern to political parties, candidates and citizens alike. Rules and
how they are implemented can greatly affect electoral outcomes.

To compete effectively, parties and candidates must know the rules
for competition, including the avenues for seeking redress if the rules
protecting their rights are violated.

Knowing the rules, however, is not enough. The electoral contestants
need to analyze the legal framework to determine whether the rules
actually ensure a genuine chance to compete fairly. Political parties
and candidates should be prepared to defend elements of the legal
framework that they deem essential for fairness, as well as to advocate
for modifying the legal framework in order to remove impediments to
fairness and to improve their chances of winning office.

Citizen groups - including election monitoring organizations, human
rights groups, lawyers associations, “think tanks” and others - play
particularly important roles in analyzing legal frameworks for
elections, offering recommendations for improving them and
monitoring the processes surrounding them.

Citizen groups can advocate impartially for appropriate provisions in
the legal framework for elections and its proper implementation.
Citizen groups thereby assume the responsibility of articulating fairly
the public’s interest and the responsibility for developing the
expertise and resolve to protect that interest.

This Guide presents a number of tools to help political parties,
candidates and citizens groups use international principles in
determining whether electoral related laws provide a solid
foundation for democratic elections, identifying where
improvements are needed and advocating for democratic changes.
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