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Foreword

In the late 1980s and the 1990s many countries organized multiparty elections for the first
time. The main challenges that faced those elections could be described as lack of experience
and a knowledge gap. While there was a strong commitment to making sure that electoral
administrations act independently, many newly established electoral management bodies were
largely unprepared, and did not possess the necessary experience, knowledge and resources
to deliver and guarantee credible elections. There was no common methodology available for
designing or financing election administration; nor did electoral institutions and practitioners
have access to best practices, practical experience and comparative lessons.

The holding of successive competitive elections over the years enabled electoral administrators
in much of the world to accumulate valuable experience that they are now starting to share with
each other. The challenges of the earlier decades are thus no longer the main problem. Instead,
election managers currently face the formidable challenge of ensuring that stakeholders have
trust in the electoral process and perceive electoral administrations as credible institutions.
Stakeholder confidence, and especially the trust of the public and of political parties in the
electoral process and the way in which it is administered, are crucial not only for the electoral
exercise itself, but for the credibility of the government that results.

This new IDEA Electoral Management Design Handbook attempts to address some of these
challenges from a practical point of view, by bringing together global field experiences in electoral
administration, and by presenting best-practice solutions in a non-prescriptive and user-friendly
way. It looks at the different models of electoral administration and the management design
issues that may have an impact on confidence in and the scope for independent action by
election administrators. In doing so, it takes into account the entire electoral cycle, not only
the highly visible time close to polling, and it highlights the importance of post-election audit
and evaluation.

This Handbook also emphasizes the need for electoral administrations to be effective, sustainable
and professional. It provides useful tools to help guide the process of detailed planning of the
basic requirements of the organizational and financial aspects that are essential if elections
are to be free, fair and credible and run efficiently. It is intended to be a practical tool for all
those who are seeking professional guidance to establish, reform and/or consolidate genuinely
autonomous, neutral and professional electoral administration for the long term. I have no
doubt that this IDEA Handbook will be of huge value for election administrators and electoral
stakeholders around the world.

Aulom

Brigalia Bam
Chairperson, Independent Electoral Commission of South Africa
Member of the Board of Directors of IDEA
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Preface

IDEA’s vision is to play the role of a democracy-building catalyst, helping to increase the
effectiveness of democracy assistance, and setting agendas that can influence policy makers,
donor governments, the UN family, regional organizations, and peer organizations. In seeking
to be a leader in influencing thinking and action in support of democracy, one of the three core
elements of IDEA’s strategy is to provide knowledge tools for home-grown democracy.

Electoral frameworks, including the choice of electoral system and the design of electoral
administration, determine both the outcomes and the credibility of electoral processes and
thereby trust in democracy. The development of professional electoral administration is not
merely a technical and managerial issue, buta process that crucially engages political stakeholders
who have their own interests and objectives. Much experience has now been gathered on the
importance of electoral administration that is able to act in a fearlessly independent manner in
practice and to manage electoral processes effectively and sustainably.

This Handbook brings together a core global comparative knowledge base on the design,
establishment, financing, training and assessment of electoral management bodies. It will in
itself be a valuable resource for everyone engaged in the process of building sustainable capacity
to conduct successful electoral processes that are perceived as legitimate. Its full value, however,
will be much wider. It will serve as the source for the development of cutting-edge electoral
training materials. It will also be linked to the ACE Electoral Knowledge Network.

The Handbook is also the basis of a call to action. Electoral assistance providers have often groped
in the dark as programmes have been written for support of new electoral institutions. The
realization is growing that for electoral assistance to be effective it needs to be viewed through
a long-term development perspective and not as an activity driven by an individual electoral
event. The choices of donors, too, can now be made on the basis of a deeper understanding of
the basic principles of election administration design and of the many options available.

The Handbook is a major new tool which will be used by all those involved or interested in the
future strength and legitimacy of their electoral process.

.

Vidar Helgesen
Secretary-General
International IDEA
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Introduction

1. An election or direct democracy poll — such as a referendum — is often one of the largest
single activities that are ever organized in a country. It is a very complex administrative task,
implemented in a politically charged atmosphere.

2. The organization and administration of multiparty democratic elections has not
traditionally attracted a high profile or been newsworthy. The administration of many electoral
events largely passed unnoticed, except by those directly affected, even though the losing
political parties often challenged the election conduct and results. From around the mid-1980s,
this began to change. The conduct of democratic elections started to be seen, and reported, as
a central element of transitions from authoritarianism or the resolution of conflicts. Elections
came to be more closely scrutinized by political parties, by the media and by international and
domestic election observers.

3. Since the mid-1980s there has also been an unprecedented commitment to electoral
reforms around the world, driven by the realization in political and electoral administration
circles that changing social environments required a rethink of electoral arrangements, by the
critical attention of the media and election observers, and by the emergence of global and
regional organizations promoting democracy. As scrutiny of elections increased, from the early
1990s the lack of experience and the ‘knowledge gap’ in the technical know-how to manage
elections was overtaken by a ‘credibility gap’ for many electoral institutions — a diminished
public confidence in the integrity and diligence of their activities.

4. Public interest has been more often focused on reforming electoral systems to enhance
representation. Reforms to the machinery for organizing and administering electoral events
have been of equal importance. These include a trend towards the establishment of autonomous
electoral management bodies (EMBs) with wide-ranging powers and responsibilities, and the
improvement of electoral organization so as to deliver higher-quality electoral services more
effectively while concurrently enhancing the freeness and fairness of electoral events.

5. As the administration of elections has received more scrutiny, so too has it become more
professional. Electoral managers have learnt from experience — their own and that of non-
electoral organizations — and have formed links and networks through which ideas and practices
are shared and electoral standards may be raised. There are different organizational approaches
to the design and conduct of elections, but there are many common themes and issues faced by
all electoral administrators.

6. This Handbook seeks to bring together the knowledge and expertise that has been gathered
worldwide about election management bodies, their roles and functions, and the organization,
financing and management of election administration. It identifies examples of practices which
have proved to be successful and of those that have been less successful. It recognizes that
different models may be appropriate in different contexts, and does not in general seek to be
normative or prescriptive beyond the basic characteristics sought in good electoral processes



— freedom, fairness, equity, integrity, voting secrecy, transparency, effectiveness, sustainability,
service-mindedness, efficiency, impartiality and accountability.

7. The prime objective in compiling this Handbook has been to provide practical information
in a form that is easily accessible, and to the greatest extent possible free of theorizing and
electoral or management jargon. The Handbook contains information of use not only to those
establishing institutions involved in managing elections, those in newly established electoral
institutions, and those in emerging democracies. To those looking for means of assessing
performance and improving administration in well-established electoral management bodies,
this Handbook also offers a wide range of experiences and information on good practices.
Equally, the information in this Handbook provides useful data to all with an interest or stake
in electoral administration — whether in governments, political parties, the media or civil society
organizations, or as interested observers of political and electoral matters.









Chapter 1

Who Organizes Elections?

What Is an EMB?

8. The complexity and specialist skills necessary for electoral management require that an
institution or institutions be responsible for electoral activities. Such bodies have a variety of
shapes and sizes, with a wide range of titles to match, which include ‘Election Commission’,
‘Department of Elections’, ‘Electoral Council’, ‘Election Unit, or ‘Electoral Board’. The term
‘electoral management body” or EMB has been coined as a name to refer to the body or bodies
responsible for electoral management whatever wider institutional framework is in place.

9. An EMB is an organization or body which has the sole purpose of, and is legally responsible
for, managing some or all of the elements that are essential for the conduct of elections and of
direct democracy instruments — such as referendums, citizens’ initiatives and recall votes — if
those are part of the legal framework. These essential (or core) elements include:

a. determining who is eligible to vote;

b. receiving and validating the nominations of electoral participants (for elections, political
parties and/or candidates);

c. conducting polling;

d. counting the votes; and

e. tabulating the votes.

10.  If these essential elements are allocated to various bodies, then all bodies which have a
share of these essential elements can be considered as EMBs. An EMB may be a stand-alone
institution, or a distinct management unit within a larger institution which may also have non-
electoral tasks.

11. In addition to these essential elements, an EMB may undertake other tasks which assist
the conduct of elections and direct democracy instruments, such as the conduct of voter
registration, boundary delimitation, voter education and information, media monitoring and
electoral dispute resolution. However, a body which has no electoral responsibilities other than,
for example, boundary delimitation (such as a boundary delimitation commission), electoral
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dispute resolution (such as an electoral court), election media monitoring (such as a media
monitoring commission) or the conduct of voter education and information (such as a civic
education commission) is not considered to be an EMB because it is not managing any of the
‘essential elements’ of elections as identified above. Similarly, a national population or statistics
bureau which produces electoral registers as part of the general process of population registration
is not considered to be an EMB.

12. Different EMBs may be established for different electoral processes. In Mexico and
Poland, the EMB is responsible both for presidential elections and for parliamentary elections;
in Lithuania, one EMB deals with presidential elections and a separate one with parliamentary
elections. In the United Kingdom (UK), the arrangements for the conduct of elections and
referendums are totally different from each other (see case study).

13.  Some bodies that are not engaged in any of the ‘essential elements’ of elections may
be popularly regarded as EMBs due to the breadth of election-related activities which they
undertake. An example is the New Zealand Electoral Commission, which is responsible for the
registration of political parties, the allocation of broadcasting time and official funds to parties,
oversight of party funding and expenditure, and voter education and information. However,
such institutions do not qualify as EMBs under the definition of an EMB above.

14. In addition to the division of functional responsibility for different elements of the
electoral process, electoral responsibilities may be divided between bodies at different levels. For
example, some elements of the conduct of elections may be managed by a national-level electoral
commission, a ministry (such as the Ministry of the Interior), or a national government agency,
while others are implemented by local-level commissions, regional branches of government
departments, or local authorities (as in Spain). The term ‘EMB’ may also apply to a national
electoral commission which co-manages elections together with local authorities, such as the
Swedish Election Authority, which includes in its functions the coordination of ballot paper
printing, the distribution of seats and the announcement of results at the national level.

Three Models of Electoral Management

15. A country’s electoral management model may result from a holistic design process. Equally,
it may be a more or less appropriate graft onto an existing system of state administration. In
post-colonial environments, it may be strongly influenced by colonial administrative patterns.
While there are many variations of detail, there are three broad types or models of electoral
management — the Independent, Governmental and Mixed Models. The form of electoral
management and the individual EMBs of 214 countries and territories are shown in annex A.
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The three broad electoral management models are:

* Independent Model
e  Governmental Model

e  Mixed Model

The Independent Model of Electoral Management

16.  The Independent Model of electoral management exists in those countries where elections
are organized and managed by an EMB which is institutionally independent and autonomous
from the executive branch of government, and which has and manages its own budget. Under
the Independent Model, an EMB is not accountable to a government ministry or department.
It may be accountable to the legislature, the judiciary, or the head of state. EMBs under the
Independent Model may enjoy varying degrees of financial autonomy and accountability, as
well as varying levels of performance accountability. They are composed of members who are
outside the executive while in EMB office. Many new and emerging democracies have chosen
the Independent Model of electoral management. Examples of EMBs under the Independent
Model include Armenia, Australia, Bosnia and Herzegovina, Burkina Faso, Canada, Costa
Rica, Estonia, Georgia, India, Indonesia, Liberia, Mauritius, Nigeria, Poland, South Africa,
Thailand and Uruguay.

17.  In some countries, two bodies are established for the management of elections, both of
which are independent of the executive and can be considered as independent EMBs. One
of these bodies is likely to have responsibility for policy decisions relating to the electoral
process, and the other to be responsible for conducting and implementing the electoral process.
Provisions may exist which insulate the implementation EMB from interference by the policy
EMB in staffing and operational matters. Examples of this ‘double-independent’ framework
under the Independent Model include Jamaica, Romania, Suriname and Vanuatu.

The Governmental Model of Electoral Management

18. The Governmental Model of electoral management exists in those countries where
elections are organized and managed by the executive branch through a ministry (such as the
Ministry of the Interior) and/or through local authorities. Where EMBs under the Governmental
Model exist at national level, they are led by a minister or civil servant and are answerable to a
Cabinet minister. With very few exceptions they have no ‘members’. Their budget falls within
a government ministry and/or under local authorities.

19. Countries whose EMBs fall into this model include Denmark, New Zealand, Singapore,
Switzerland, Tunisia, the UK (for elections but not referendums) and the United States.
In Sweden, Switzerland, the UK and the United States, elections are implemented by local
authorities. In Sweden and Switzerland the central EMB assumes a policy coordinating role.
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The Mixed Model of Electoral Management

20. In the Mixed Model of electoral management, there are usually two component EMBs,
and dual structures exist: a policy, monitoring or supervisory EMB that is independent of
the executive branch of government (like an EMB under the Independent Model) and an
implementation EMB located within a department of state and/or local government (like an
EMB under the Governmental Model). Under the Mixed Model, elections are organized by
the component governmental EMB, with some level of oversight provided by the component
independent EMB. The Mixed Model is used in France, Japan, Spain and many former French
colonies, especially in West Africa, for example Mali, Senegal and Togo.

21. The powers, functions and strength of the component independent EMB in relation to
the component governmental EMB vary in different examples of the Mixed Model, and the
classification of a particular country as using the Mixed Model is sometimes not very clear.
In some cases, the component independent EMB is little more than a formalized observation
operation, although this version is dying out, having been abandoned for example in Senegal.
In other cases, the component independent EMB has a role to supervise and verify the
implementation of electoral events by the component governmental EMB, as in Madagascar,
and sometimes also to tabulate and transmit results, as in Congo (Brazzaville) and Togo. In
some francophone countries, the Constitutional Council is engaged in the tabulation and
declaration of results and can be considered as a component independent EMB within the
Mixed Model. In Chad, this applies to referendums only, and not to elections. In Mali, where
elections are organized by the Ministry of Territorial Administration, both the Independent
National Electoral Commission and the Constitutional Court undertake their own tabulation
of results: three component EMBs may therefore be said to exist, one which is governmental
and two which are independent.

22. The relationship between the component EMBs in a Mixed Model is not always clearly
defined in legislation or interpreted by stakeholders, and friction can result. In the 1999 elections
in Guinea-Conakry (which used the Mixed Model at that time), the majority representatives
and the opposition representatives in the component independent EMB had strongly differing
approaches to its role to supervise and verify the elections, and its effectiveness was therefore

heavily disputed.

International IDEA’s 2006 survey of electoral management in 214 countries and
territories worldwide showed that 55 per cent followed the Independent Model, 26 per
cent the Governmental Model and 15 per cent the Mixed Model (the remaining 4 per cent
corresponds to countries that do not hold national-level elections).
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Table 1: Characteristics of the Three Broad Models of Electoral Management and
their Component EMBs

Aspect of
the Model
and the
Component
EMB(s)

Institutional
arrangement

Implement-
ation

Formal
accounta-
bility

Composition

Term of
Office

Independent
Model

Independent
EMB(s)

Is institutionally
independent from the
executive branch of
government

Exercises full responsi-
bility for implementation

Does notreportto
executive branch of
government but with
very few exceptions is
formally accountable to
the legislature, judiciary
or head of state

Has powers to develop
the electoral regulatory
framework indepen-
dently under the law*

Is composed of mem-
bers who are outside
the executive branch
while in EMB office

Offers security of
tenure, but not
necessarily fixed term
of office

Has and manages its
own budgetindepen-
dently of day-to-day
governmental control

Governmental
Model

Governmental
EMB(s)

Is located within or
under the direction of a
department of state and/
or local government

Implementation is sub-
jectto executive branch
of government direction

Fully accountable to
executive branch of
government

Powers are limited
to implementation

Is led by a minister or
public servant. With
very few exceptions has
no ‘members’, only a
secretariat

Usually no members,
therefore N/A. Secre-
tariat staff are civil
servants whose tenure is
not secured

Budgetis a component of
a government ministry’s

budget or local authority
budget

Mixed Model

Independent Governmental

Component Component

Component Component

Independent EMB Governmental EMB

Is institutionally Is located within or
independent from the under the direction of a
executive branch of department of state and/
government or local government

Has autonomy to monitor
or supervise, and in
some cases set policy
for, implementation

Does not report to
executive branch of
government and is for-
mally accountable to the
legislature, the judiciary,
or the head of state

Often has powers to
develop electoral regula-
tory framework inde-
pendently under the law.
Monitors or supervises
those who implement
elections

Is composed of members
who are outside the
executive branch while
in EMB office

Offers security of tenure,
but not necessarily fixed
term of office

Has a separately alloca-
ted budget

Implementation is sub-
ject to executive branch
of government direction,
and monitoring or
supervision and in some
cases policy setting by
independent component

Fully accountable to
executive branch of
government

Powers are limited
to implementation

Is led by a minister

or public servant. Has
no ‘members’, only a
secretariat

Term of office is not
secured

Budgetis a component of
a government ministry’s
budget or local authority
budget

* A few countries which use the Independent or Mixed Model of electoral management, such as
Hungary, do not have independent EMBs with regulatory powers.
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Figure 1: The Three Models of Electoral Management
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What Can Be Expected of EMBs under the Different Electoral
Management Models?

23. The electoral management model used by a country is an important factor in EMB
behaviour, but far from being the only one: it is simplistic to think of three different behaviour
patterns. EMB behaviour also depends on the electoral framework, political and social
expectations, and the cultural environment within which each EMB exists. Influences include
the political commitment to allow an EMB to act freely and impartially, the range of powers
and functions given to an EMB, the qualifications of members or staff for appointment and
their terms of office, the way in which members and/or staff are selected and appointed, the
oversight and accountability framework, and whether the EMB has a legal personality and is
thus able to sue and be sued. For example, an independent EMB comprising representatives of
competing political parties and an independent EMB comprising non-aligned academics, or
others free of political association, both follow the Independent Model but are likely to operate
differently. Similarly, an EMB under the Governmental Model whose sponsoring department
controls local electoral management offices is likely to behave differently from one that is
dependent on numerous local authorities to implement electoral activities.

24. However, there are some general characteristics, advantages and disadvantages of the
three Models and their EMBs. Tables 1, 2, 3, 4 and 5 list some key issues.

Attributes of EMBs under the Three Broad Models of Electoral Management
25.  Building on this chapter’s definition of the three electoral management models and their

component EMBs, tables 2 and 3 explain essential, possible and incompatible attributes of
EMBs under the Independent and Governmental Models, respectively.

11
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Table 2: What an EMB under the Independent Model Is, May Be, and Is Not

12

Aspect

Institutional

arrangement

Implementation

Accountability

Powers

Composition

Term of office

Essential Attributes

Institutionally
independent from the
executive branch of
government

Exercises full
responsibility for
implementation

Is subjectto
good governance
constraints

Has powers to make
policy decisions inde-
pendently under the
legal framework

Is composed of mem-
bers who are outside
the executive while in
EMB office

Members have secu-
rity of tenure

Has and manages its
own budgetindepen-
dently of day-to-day
governmental control

Has autonomy to
determine its staff
needs, rules and
policies

Possible Attributes

May be a legal entity which can sue and

be sued inits own right (e.g. Azerbaijan,

Kenya and Lithuania) or not a legal entity
(e.g. Botswana and Namibia)

Most usually is formally accountable to
the legislature, the judiciary or the head of
state. May have varying levels of financial
autonomy and accountability. May have
financial autonomy through drawing up

its own budget and receipt and use of
public funds with minimal involvement

of the executive branch of government.
May have varying levels of performance
accountability

Most usually has powers to develop the
electoral regulatory framework inde-
pendently under the law. More usually
has broad overall powers and functions
for electoral implementation. May have
powers to hire, fire and discipline its own
staff. May have power to establish its own
procurement and accounting procedures

Members may be non-aligned ‘experts’ or
politically affiliated

May have a fixed term of office

May have a separately allocated budget
from the legislature. May receive funding
from the executive branch or the donor
community

May be able to access personnel from
within the public service

What It Is Not

Is NOT part of the
structure of a depart-
ment of state and/or
local government

Is NOT above the
constitution or law

Is NOT formally
accountable to the
executive branch of
government. s NOT
free of policy, financial,
and performance
accountability and
good governance
constraints

Members can NOT
be removed/
dismissed arbitrarily
by the executive
branch

Does NOT fall within
the budget of any
government ministry

Staff members are
NOT necessarily
public servants
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Table 3: What an EMB under the Governmental Model Is, May Be, and Is Not

Aspect

Institutional
arrangement

Implementation

Accountability

Composition

Term of office

Budget

Essential Attributes

Is located within a
department of state
and/or local govern-
ment

Implementation is
subject to direction by
the executive branch
of government

Is fully accountable
for policy, finance,
performance and
governance to the
executive branch of
government

Powers are limited to
implementation

Is led by a minister or
civil servant

Budgetis a compo-
nent of a government
ministry’s budget

Is primarily staffed by
public servants

Possible Attributes

May be a department, an agency, or a
local authority

Implementation responsibilities may be
shared with ministries, departments or
local authorities

May often share electoral implementation
responsibilities with other departments
and local governments

With very few exceptions has no members,
only a secretariat. Selection of members
(if any) and secretariat may be done exclu-
sively by the executive

Usually has no members and therefore no
term of office

May receive funding from donor com-

munity

May be able to access personnel from
outside the public service

What ItIs Not

Is NOT an institution
thatis independent
of the executive
branch of
government

Does NOT have
independent
regulatory powers

Does NOT decide
on its own budget

Can NOT hire and fire

its own staff

13
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26. Mixed Model electoral management encompasses a variety of structures, internal
relationships and attributes. Apart from the characteristics noted in table 1, it is difficult to
codify their essential and possible attributes. The relationship between the component EMBs in
a Mixed Model is significant in determining its attributes and methods of operation. Effective
legal frameworks for Mixed Model electoral management clearly specify the division of powers
and functions between the component policy, monitoring or supervisory EMB(s) and the
component implementing EMB(s), and their interactions. Table 4 shows some examples of
attributes of component EMBs under Mixed Model electoral management.

Table 4: Examples of Attributes of EMBs under Mixed Model Electoral Management

Country

Component
EMBs

Title

Composition

Structure

Relationship
between
Component
EMBs

Distinct
Powers and
Functions
of the
Component
EMBs

14

France

Component
Independent EMB

Constitutional Council

Body defined in the
constitution with 9
appointed members, 3
each appointed by the
President, the National
Assembly and the
Senate

Permanent

Oversight and some
dispute resolution only

Acceptance of
nominations in
presidential elections.
Watching over the
regularity of
presidential elections
and referendums,
and declaration of
their results. Ruling
on disputes over

the results of
parliamentary
elections

Component
Governmental EMB

Ministry of Interior,
Bureau of Elections

N/A

Permanent

Organization and
piloting of the electoral
process, the major
functions of which are
the responsibility of
the administration at
commune level

Organization and
administration of all
elections

NETE]]

Component
Independent EMB

Central Election
Management Council
(CEMC)

5 members appointed
by the Parliament

Temporary
Term of office 3years

A secretariat within
the ministry gives the
CEMC administrative
support; the minutes
of the CEMC meetings
are available on the
ministry’s web site

Exercise of general
direction and
supervision of the

administrative conduct

of national elections

Component
Governmental EMB

Ministry of Internal
Affairs and
Communications -
Election Division

N/A

Permanent

Implementation of
CEMC instructions
and decisions and
ensuring their imple-
mentation by highly
decentralized EMBs
atregional and local
level

Administrative con-
duct of all aspects of
elections
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Country

Component
Component Independent EMB
EMBs
Title Autonomous National

Election Commission

(WG 12 members sworn in
by the Constitutional
Council

Structure Permanent

GEENWIIE TN Independent
between supervision, review
(L8 and verification of the
EMBs electoral process

Distinct
Powers and
Functions
of the
Component
EMBs

Independent
supervision, review
and verification of
registration and of the
electoral process

N/A = Not applicable

Senegal

Component
Governmental EMB

Ministry of the Interior
-General Directorate of
Elections

N/A

Permanent

Organization and
administration of

the entire electoral

process

Organization and
administration of

the entire electoral

process

Spain

Component
Independent EMB

Central Electoral Board

8 judges of the Supreme
Court + 5 experts
(professors of political
science, law, sociology,
etc.) jointly proposed
by parties represented
in Parliament. Chairman
and vice-chairman are
elected by Central
Electoral Board from
among the 8 judges

Permanent. Renewed
once every 4 years after
each parliamentary
election

Supervision of the
entire electoral process

Supervision of electoral
events. Nomination of
candidates. Handling of
complaints. Declaration
of results. Allocation

of seats

Component
Governmental EMB

Ministry of the Interior
- General Directorate
of Elections

N/A

Permanent

Exercise of all
electoral implementa-
tion functions. Must
consult with the other
component for impor-
tant decisions

Registration of voters.

Polling. Counting.
Electoral logistics

15
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Permanent and Temporary EMBs

27.  There are many phases to the electoral process: in an election, for example, these include
the design and drafting of legislation, the recruitment and training of electoral staff, electoral
planning, voter registration, the registration of political parties, the nomination of parties and
candidates, the electoral campaign, polling, counting, the tabulation of results, the declaration
of results, the resolution of electoral disputes, reporting, auditing and archiving. After the end

of one electoral process, it is desirable for work on the next to begin: the whole process can be
described as the electoral cycle, illustrated in figure 2.

Figure 2: The Electoral Cycle
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28. In determining whether a permanent or temporary EMB is appropriate, workloads
throughout the electoral cycle need to be considered, and the expense of maintaining a
permanent institution has to be compared with the expense and time required to establish a
new body for each election. Where a temporary EMB appears appropriate, it is important to
consider how institutional memory relating to elections will be maintained. In situations where
electoral events occur regularly — such as regular partial or by-elections and continuous voter
registration — or where continuing electoral development work, such as ongoing voter education
and information or advocacy of electoral law reforms, is needed, a permanent electoral institution
is justifiable. Countries such as Armenia, Australia, Brazil, Canada, Indonesia, Mexico, the
Philippines, South Africa and Thailand maintain permanent EMBs.

29. Some countries have EMBs which exist during the electoral period only. Such countries
may follow any of the Independent, Governmental or Mixed Models. In some cases, the
governmental EMB has to be temporary because the civil servants who run elections have other
full-time duties and are redeployed to the EMB during electoral periods only. However, some
countries with a Governmental Model of electoral management, such as Sweden, maintain a
small skeleton staff to take care of electoral issues between elections, including updating the
electoral register. In some countries which use the Mixed Model, the component governmental
EMB is permanent to preserve institutional memory, while the component independent EMB
is temporary and is set up only during electoral periods, as in Togo.

30. Countries such as Bulgaria, Georgia, Niger, Romania and Russia, whose electoral
management follows the Independent Model, have permanent central EMBs which coexist
with temporary subordinate EMBs at the electoral district or local levels. Depending on the
responsibilities of the subordinate EMBs and on the logistics required, these structures are
appointed from two to six months before polling day. Until recently, Bulgaria and Romania did
not have permanent EMBs even at the national level. Permanent EMBs were created following
encouragement from the Association of Central and Eastern European Election Officials
(ACEEEO) and the recommendation of Organization for Security and Co-operation in Europe
(OSCE) election observer missions that such structures would enhance institutional memory
and operational continuity.

Centralized or Decentralized EMBs

31. The nature of the EMB, in terms of power concentration or devolution, depends very
much on the system of government in the country and will usually be defined in the electoral
law. The legal framework may distinguish between powers and functions given to a central
or national EMB and those given to regional or lower-level EMBs. Such vertical divisions of
powers and functions may be between different branch levels of the one national EMB, between
a national EMB and separate provincial EMBs, as in Indonesia, or between national and local
EMBs, as in the UK.

32. Itis common in a unitary system, such as those of Costa Rica, Ghana and the Philippines,
to have one central EMB that is responsible for all elections but with subordinate offices at both
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provincial and local levels. Countries whose laws define separate, hierarchically accountable
EMBs at national, regional, administrative district, and even village level often assign devolved
or different powers and responsibilities to each level. Electoral legal frameworks that are modelled
on a central EMB devolving responsibilities for implementing some electoral functions are in
place in many countries, such as Lithuania and Slovakia.

33. Countries which use the Governmental or Mixed Model of electoral management may rely
on local authorities to conduct all or part of electoral activities. For example, Sweden operates
a highly decentralized electoral management structure which consists of a national EMB for
policy coordination and local authorities which manage elections, and Hungary and Switzerland
devolve some powers to local EMBs. Devolving electoral powers and responsibilities to local
authorities without appropriate oversight may make it more difficult to maintain electoral
consistency, service, quality, and ultimately the freedom and fairness of elections. The United
States provides a good example of this difficulty.

Decentralized EMB structures can ensure continuity in the EMB’s work, especially where
the EMB has responsibility for recurring tasks such as continuous voter registration.

Decentralized EMBs, even if only temporary at lower levels, can enhance inclusiveness
and transparency in electoral management.

The sustainability and relative costs of permanent as opposed to temporary EMBs at
regional and/or lower levels need to be considered, as well as the advantages.

EMBs in Federal Countries

34. In federal countries, separate EMBs may exist at the national level and in each state/
province, often operating under different legal frameworks and possibly implementing different
electoral systems. Both the national-level and the provincial-level EMBs may each have separate,
devolved structures. The nature of the relationship between such EMBs and the powers and
responsibilities of each EMB depend on the provisions of the law.

35. There are a variety of approaches to this relationship. Examples include the following:

* In Australia and Canada, the national EMB is responsible for national (federal) elections,
while provincial EMBs are responsible for provincial and local elections.

* In Brazil, the state EMBs are generally responsible for running all elections, with the
national EMB involved in the tabulation and declaration of the results for national
offices.

18
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* In India, the national EMB exercises overall superintendence, control and direction over
state elections. The conduct of these elections is the direct responsibility of the state chief
electoral officer, a senior civil servant appointed by the national EMB.

* In Nigeria, the national EMB assumes responsibility for federal and state elections while
the provincial EMBs are only responsible for local elections.

* In the Russian Federation a central EMB at the national level is responsible for all federal
elections; regional EMBs are responsible for elections in the 89 regions that make up the
federation; and lower-level EMBs are responsible to the central EMB for federal elections
and to the regional EMB for republic, regional and local elections.

e In Switzerland a national EMB is responsible for policy coordination, while local
authorities manage elections.

36. While there are often rivalries between EMBs at national and provincial levels in federal
systems, there are examples of cooperation. For example, in Australia, state electoral laws
specifically provide that the electoral registers for provincial and local elections are to be jointly
maintained with the national EMB, rather than the provinces also maintaining their own
registers. Such coordination in electoral laws has significant cost-savings benefits.

Transitional International EMBs and National EMBs

37. Theterm ‘transitional EMB’ refers to those EMBs which are set up temporarily to facilitate
transitional elections. Transitional international EMBs are normally set up under the auspices
of the international community, for example through the United Nations (UN), and consist of
or include international experts as members. Countries where transitional international EMBs
have been set up include Cambodia (1993), Bosnia and Herzegovina (1996) and East Timor
(2000).

38. While not strictly ‘international’ EMBs, the EMBs in Afghanistan (2004) and South
Africa (1994) were national institutions with provision for the appointment of international
members. The 1994 South African EMB consisted of five international experts, but since 1996
South Africa has had a national EMB following the Independent Model.

39. An advantage of transitional international EMBs is that they benefit from the presence
of international election experts who have vast technical knowledge and comparative electoral
experience. This type of EMB structure is useful in deep-rooted conflict situations where there
is a need for consensus building through mediation and dialogue. The presence of international
experts on the EMB may bolster domestic and international stakeholder confidence in
supporting the electoral process.

40. Transitional EMBs may also consist of nationals only, often mainly political party
representatives: an example was the 53-member EMB of Indonesia in 1999. This EMB was
larger than usual in order to ensure representation and inclusiveness. In 2001, Indonesia
amended its electoral law to provide for an 11-member expert-based EMB.

19

=
o
o
=
«Q
[
=
N
®
(7]
m
®
(1]
=
(=]
=]
(7
-~




Handbook on Electoral Management Design

Representation of the EMB before Cabinet and the Legislature

41.  No matter what the model or type of EMB, it needs to deal with the executive branch
of government and the legislature on issues such as electoral law and budgets. It is a good
practice for a multiparty committee of the legislature, such as the Joint Standing Committee on
Electoral Matters in Australia, to deal with EMB matters, and for a member of the Cabinet to
handle all EMB issues in Cabinet and also to speak on its behalf in Cabinet and the legislature.

For a governmental EMB, the relevant minister would usually be from the department within
which the EMB is located.

42.  Unless an independent EMB within an Independent or Mixed Model also has somebody
to speak on its behalf — a task which may be allocated to a specified minister — it is difficult
for matters pertaining to the EMB to attract sufficient attention from either the legislature or
Cabinet. For example, the arrangement in Namibia under which the speaker handles all EMB
matters, including electoral law and the EMB budget, has in the past presented some problems
for the EMB because the speaker is not represented in Cabinet, and Cabinet rules in Namibia
state that proposals for legislation must first be presented to Cabinet by one of its members.
A crisis over delays in electoral law reform in 2003 led to the appointment of a temporary
‘guardian’ minister to the EMB and a review of the relationship between the EMB and the
Cabinet.
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Table 5: Advantages and Disadvantages of the Three Different Electoral Management

Models

Independent

Governmental

Advantages

* Provides a conducive environment for the
development of electoral corporate identity
and staff professionalism

Is less likely to be subject to restrictions
onwho can be involved in electoral
management, as it may be able to draw

on outside talent

Concentration on electoral business

may resultin better planning and more
cohesive institutionalization of election
tasks

Isin control of its own funding and
implementation of electoral activities
Electoral administration tends to be under
unified control even if different service
providers are used

Electoral legitimacy is enhanced as the
EMB is perceived to be impartial and not
subject to political control

Has self-renewing corporate memory
and sustainability

Has available a pool of bureaucratically
experienced staff

Is well placed to cooperate with other
government departments in providing
electoral services

Has cost advantages through resource
synergies within and between government
departments

Has a power base and influence within
government

Credibility of prominent members of
independent EMB may enhance electoral
legitimacy. Implementation EMB has
self-renewing corporate memory and
sustainability

Has available a pool of bureaucratically
experienced staff augmented by outside
independent talent

Implementation EMB is well placed

to cooperate with other government
departments in providing electoral services
Independent EMB is in control of its
policies and funding. Implementation EMB
has cost advantages through resource
synergies within and between government
departments

Dual structure provides checks independent
of external observation

Disadvantages

* May be isolated from political and
electoral framework decision makers
May not have sufficient political influence
to acquire sufficient or timely funding
Member turnover may reduce corporate
experience and institutional memory
May not have the skills or experience

to deal with bureaucratic and corporate
environments

May be higher-cost, as institutional
independence makes it difficult to
co-opt low-cost or no-cost
governmental structures to assistin
electoral implementation

Credibility may be compromised by
perceptions of being aligned with the
current government or subject to

political influence

Is subject to internal decisions of
government departments or local
authorities on funding allocations and
electoral policies

May not have staff with the appropriate
electoral skills

Bureaucratic style may not be appropriate
to electoral management needs

Electoral administration may be fragmented
among a number of arms of the executive
branch of government with differing
agendas

Credibility may be compromised as
electoral activities are implemented

by governmental bodies and monitoring
powers may not be sufficient to rectify
electoral irregularities

Member turnover in independent EMB
may reduce corporate experience and
institutional memory

Independent EMB may not have sufficient
political influence to acquire sufficient

or timely funding. Implementation EMB

is subjectto internal departmental or
local governments’ decisions on funding
allocations and electoral policies

¢ Independent EMB may be lacking in real-
world political skills. Implementation EMB
bureaucratic style may not be appropriate
to electoral management needs

Electoral administration may be fragmented
among a number of arms of the executive
branch of government with differing agendas
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Some Guiding Principles for All EMBs

43. No matter which model is used, every EMB should be certain that it can ensure the
legitimacy and credibility of the processes for which it is responsible. This can be done if
electoral management is founded on fundamental guiding principles:

Guiding principles for EMBs:

* independence;

* impartiality;

* integrity;

* transparency;

o efficiency;

* professionalism; and
 service-mindedness

These guiding principles form the basis of electoral administration and are essential to ensure
both the actual and the perceived integrity of the electoral process.

Independence

44. EMB independence is one of the most hotly debated issues in election administration,
yet there is still no clear, accepted view on what EMB independence really means. Partly
this is because the term ‘independent’ embraces two different concepts — that of structural
independence from the government (the ‘Independent Model’ of electoral management); and
that of the ‘fearless independence’ expected of all EMBs, no matter which model is used, in that
they do not bend to governmental, political or other partisan influences on their decisions. The
two are separate issues, one being formal and the other normative; nonetheless, they are seen
as being linked in that the Independent Model of electoral management is regarded in many
parts of the world as the model most likely to ensure an EMB’s independence of decision and
action.

45. Institutional or ‘structural’ independence can only be found in the constitution or the law.
The simplest way to promote independence of decision and action in an EMB is to create a legal
framework that embeds EMB independence, as provided in the constitutions and principal
EMB laws of many countries, as in Mexico and Uruguay. While this is always feasible with
the Independent Model of electoral management and may be feasible when the Mixed Model
is used, it may be more difficult to embed, apart from strict requirements for impartiality of
action, under the Governmental Model, given the integration of the EMB(s) into ministries or
local governments.

46. For both Independent and Mixed Model electoral management, both a culture of
independence and the commitment of EMB members to independent decision making are
more important than the formal ‘structural” independence. A strong leadership is important for
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maintaining an EMB’s independence of action. For example, a senior member of the judiciary
may fill the position of chair of an independent EMB within the Independent or Mixed Model.
Such a link to the judiciary may make undue interference by the government or opposition
parties in EMB operations less likely. However, it would not be appropriate where the judiciary
is not regarded as impartial or free of corruption, or does not have enough members for it to be
possible to avoid conflicts of interest in election-related court cases. Countries which use judges
or former judges as EMB chairs include Australia, Brazil, Costa Rica and Zambia.

47.  Alternatively, the appointment of a respected public figure, a person who is known for
political non-alignment, may advance the independence of the EMB. Some countries, like
Burkina Faso and Mozambique, provide for the appointment of a civil society leader as the
EMB chair. In governmental EMBs the appointment as executive head of a public servant who
is known for his or her integrity and unwillingness to be politically directed, as has been the
case in Northern Ireland, can have a similar effect.

Impartiality

48. To establish the integrity and credibility of electoral processes and promote the widespread
acceptance of election results, it is critical that an EMB not only conducts electoral events in
a fearlessly independent manner, but that it is impartial in its actions. Without impartiality
of electoral management and independence of action, the integrity of the election is likely to
fail, and it can be difficult to instil widespread belief in the credibility of electoral processes,
especially among the losers.

49. Every EMB is expected to manage elections impartially. Irrespective of the model under
which the EMB exists, its source of accountability, management control or funding, it should
treat all election participants equally, fairly and even-handedly, without giving advantage to any
political tendency or interest group.

50. In theory, an independent EMB made up of non-aligned ‘expert’ appointees might be best
able to achieve this. Other independent EMBs, for example where nominees of the contesting
political parties are appointed to the EMB, may have a more difficult time establishing their
credentials with the public as completely impartial bodies. Except in those countries that
have a tradition of a non-aligned civil service, the decisions and activities of EMBs under the
Governmental or Mixed Models may potentially be publicly regarded as likely to favour the
incumbent government.

51.  On the other hand, governmental EMBs in some countries which use the Mixed Model
— such as Spain — and some countries which use the Governmental Model — such as New
Zealand and Sweden — are generally regarded as impartial. Conversely, some EMBs which
follow the Independent Model may be independent in name but not in nature. Impartiality may
be imposed by the legal framework or EMB structure, but it has to be put into practice through
the EMB’s behaviour and attitudes to its stakeholders. Impartiality is a state of mind more than
a statement in law, although this state of mind can be encouraged by effective external review
of EMB decisions and an EMB code of conduct with strong sanctions.
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52. Itis important that EMBs be seen to be impartial by the general public. The best way to
achieve this is through transparent actions backed by vigorous marketing and public relations
efforts.

Integrity

53. The EMB is the primary guarantor of the integrity and purity of the electoral process
and EMB members have the direct responsibility for ensuring this. Integrity may be easier
to maintain if the EMB has both full independence of action and full control of all essential
electoral processes. Where other bodies have electoral functions, EMBs need to be empowered
to monitor their activities closely to ensure that they meet the highest integrity standards.

54. Electoral law or EMB regulations benefit from incorporating clear powers for the EMB
to deal with electoral officials who threaten electoral integrity by acting to benefit political
interests or who are corrupt. Ignoring such problems can create larger public issues of integrity
and credibility than the public use of disciplinary powers will. To the extent possible, it is in
the EMB’s interests to ensure that breaches of the electoral laws, rules and codes of conduct are
followed by appropriate sanction. A more detailed discussion of principles of electoral integrity
may be found in the Electoral Integrity Module of the ACE Electoral Knowledge Network at
<http:/fwww.aceproject.org>.

Transparency

55. Transparency in operational and financial management lays out for public scrutiny the
decisions and reasoning of the EMB. Transparency is a basic good practice for all EMB activities.
It can assist an EMB to combat perceptions of and identify actual financial or electoral fraud,
lack of competence or favouritism towards particular political tendencies, and can enhance the
EMB’s credibility. Electoral transparency may be backed by electoral law, as exemplified by the
requirement that the EMB inform the public of its activities, as in Indonesia. It may be a practice
required by the EMB’s code of conduct, or may be adopted as an EMB policy, an example of
which is the frequent media briefings and releases, and stakeholder consultations undertaken
by the Liberian EMB for the 2005 elections. The absence of transparency in electoral processes
invariably leads to the suspicion that fraudulent activities are taking place. For example, where
observers and the public are unable to access progressive vote count and aggregation data, and
there are significant delays in announcing and validating election results — as in Belarus and
Ukraine in 2004, and in Ethiopia in 2005 — then the credibility of the election suffers.

Efficiency
56. Governments and the public expect that funds for elections will be used wisely and services

delivered efficiently. In the face of expanding and ever more expensive technological solutions,
and demands for increased effort in high-cost areas such as voter education and information,
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EMBs have to be careful that their programmes sustainably serve electoral efficiency, as well as
integrity and modernity.

57. A successful EMB is one that has displayed integrity, competence and efficiency. These
qualities help to generate public and political party confidence in election processes. The legal
framework can assist by defining efficient standards for electoral and financial management.
However, sometimes members of an EMB may be unfamiliar with electoral practices and
procedures; at other times they may be unused to dealing with contracting for equipment
and materials in a cut-throat corporate environment. The resulting inefficiency in election
organization may be confused with corrupt and fraudulent behaviour, leading to more serious
challenges to the EMB’s credibility.

Professionalism

58. There are a number of elements of professionalism in electoral management. Meticulous
and accurate implementation of electoral procedures, and suitable skilled staff, are both key
elements for the delivery of credible elections. EMBs need to ensure that all election officials,
whether core staff or temporary workers, are well trained and acquainted with the necessary
skills to apply high professional standards in the implementation of their technical work.
Professional training prompts public trust that the entire process is ‘in good hands’. However,
while a continuous training and skill development programme is an essential part of creating
and maintaining a professional electoral management body, professionalism depends just as
much on the attitude of every member and secretariat staff person. A personal commitment
by each individual in an electoral management body to equity, accuracy, diligence and service
in all they do, and to self-improvement, is necessary to maintain professionalism in electoral
management.

59. Visible professionalism in an electoral management body also gives political parties, civil
society, voters, donors, the media and other stakeholders the confidence that electoral managers
are capable of undertaking their tasks effectively. A lack of visible professionalism in electoral
management, on the other hand, will lead to public suspicions of inaccurate and perhaps
fraudulent activity, and a lack of trust. It will make it easier for complaints from election losers
to find public support, whether the complaint is valid or not.

Service-mindedness

60. EMBs do not only have a responsibility to provide service to their stakeholders — it is the
major reason for their existence. Developing and publicizing service delivery standards for all
their activities provides both internal motivators for EMB members and staff to provide high-
quality service and external yardsticks for stakeholders to assess the EMB’s performance. Some
basic service standards are often included in the electoral legal framework, as in Canada: these
include time-based standards such as deadlines for announcing election results, compiling the
electoral registers, distributing voters’ identification (ID) cards, or distributing information on
voting locations.

25

=
o
o
=
«Q
[
=
N
®
(7]
m
®
(1]
=
(=]
=]
(7
-~




Handbook on Electoral Management Design

61. Further useful service delivery standards can be adopted by the EMB itself as part of its
procedures for each electoral process. These may be time-based service standards such as the
average, maximum and minimum times voters spend queuing to receive ballot papers, the time
within which an enquiry from a member of the public will be answered, or the average time
taken to process voter registration data for an elector. They may be quality-based standards
such as the percentage of electors being refused a vote due to errors on the electoral register; the
proportion of materials missing or not delivered on time to polling stations; the proportion of
polling stations that did not open on time on election day; or the accuracy and timely availability
of preliminary voting results.

62. As well as such hard facts, stakeholder perceptions of EMB service performance are
critical in influencing public judgements of the integrity and the effectiveness of the EMB.
Post-election evaluations are a good way to review stakeholder perceptions of EMB service
delivery. These may be conducted by the EMB itself. They may equally be external, for example
as part of the EMB’s accountability responsibilities — such as review by the legislature of EMB
performance.

CHAPTER SUMMARY

* Elections are complex and specialized processes which are most effectively managed
by a body with specific electoral management responsibilities.

* An electoral management body (EMB) is an institution or body founded for the sole
purpose of managing some or all of the essential elements of electoral management,
which include:

determining who is eligible to vote;

receiving and validating the nominations of electoral participants (for elections,
political parties and/or candidates);

conducting polling;

counting the votes; and

tabulating the votes.

* Essential and other electoral tasks may be conducted by a single body, or be allocated
to multiple bodies.
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There are three broad models of electoral management:

Independent Model
Governmental Model

Mixed Model

Each Model of electoral management may encompass one or more EMBs with
varying functions.

A key characteristic of an Independent Model of electoral management is that it
consists of an EMB (or sometimes two) that is institutionally independent from
the executive branch of the government. In the Governmental Model, on the other
hand, EMBs are part of and accountable to the executive branch of government.

A Mixed Model typically consists of two component EMBs: an independent EMB
with policy and/or monitoring powers, and a governmental EMB responsible for
the implementation of the electoral process.

Each model of electoral management has some basic attributes, but also many
variations. The way in which EMBs work depends not merely on the model used,
but on other electoral framework, social, cultural and political factors.

There are many types of electoral management bodies within the three broad models.
EMBs may be permanent or temporary, and may be centralized or decentralized to
varying degrees. Each structure has its advantages and disadvantages that need to
be carefully assessed according to the particular country’s conditions.

Special coordination considerations may be necessary for EMBs in federal
countries and in transitional environments where an international presence on the
EMB may assist in conflict management.

EMBs preferably have an allocated minister to represent their views to Cabinet and
a multiparty committee of the legislature dealing with electoral matters.

No matter what model is used, all EMBs need to follow some guiding principles,
which include independence of decision making and action, impartiality, integrity,
transparency, efficiency, professionalism and service-mindedness. These principles
are sometimes more fully achieved under the Independent Model than by the other
models.
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CASE STUDY: Norway

Norway:

Governmental, Decentralized
— and Trusted

Kire Vollan

There is no straightforward answer to the question which body meets the definition of an EMB
in Norway. The administrative and legal responsibility for elections is divided, both in terms of
decentralization from national to local level and between bodies at central level. A single unified
structure with a central body from which the local bodies take their powers does not exist.

At central level, the Ministry for Local Government (Kommunal- og regionaldepartementet)
fulfils most of the core tasks of an EMB. However, there is also a National Electoral Board
(Riksvalgstyret, NEB) with limited authorities, and Parliament itself has the final say in
certifying — approving the election of — its own elected members.

The NEB and the Parliament have roles only at parliamentary elections. Local elections are
managed by the local authorities, under the supervision and partial instruction of the Ministry
for Local Government.

Elections in Norway
Elections are held to assemblies at three levels of administration:

e the Parliament (Stortinget) at national level;
* the 19 county assemblies (fylkesting); and
* the 431 municipal councils (kommunestyrer).

(Elections to the Same Parliament (Sametinget) which is a representative assembly elected by
the indigenous Same people according to a law of 1987 (Sameloven), fall outside the scope of
this study.)

Of the 169 members of the Parliament, 150 are elected as county representatives under a List PR
system while 19 are elected as members at large to compensatory seats whereby any deviation
from a nationwide proportional result is compensated for. The term in office for all elected
assemblies is four years. The periods of office are staggered, with county and municipal elections
being held simultaneously two years after the parliamentary elections. None of the bodies can
be dissolved and there are no by-elections. Elections can therefore be planned a long time in
advance.
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Historical Background

Norway has had an elected Parliament since 1814. Until 1906 the voters elected electors who
in turn elected the members of the Parliament, but since then the Parliament has been directly
elected. The suffrage included all men from 1898 and from 1913 all women as well. Directly
elected municipal councils were introduced as eatly as in 1836 (with a limited voting right).

Election administration has never been regarded as anything different from other public
services, and the conduct of elections has therefore been left with the regular administrative
and elected bodies. Local and parliamentary elections have been conducted by the elected local
authorities, assisted by the local administration.

Until 1985, the election authorities were:

e the executive boards of the municipal councils, elected under a proportional system by the
councils and consisting of members of the councils. They were the highest political board
of the municipality, and were led by the mayor. The boards would in turn appoint polling
station staff, using the municipal administration to assist them. They managed polling for
all kinds of election. For municipal elections, the boards issued the certificates confirming
their election to the successful candidates; and

 the county electoral boards, elected by proportional election by the county council
assemblies. These would collect the protocols of the election results from the municipal
executive boards for elections to the county assemblies and the Parliament, and issue
certificates to the elected members of the county assembly and to the county’s members
of Parliament.

At its first meeting, the Parliament would approve the validity of the elections. Any complaints
about the election would be adjudicated by the executive board for municipal elections, by
the county electoral board for county assembly elections, and by the Parliament itself for
parliamentary elections. For all elections, the Ministry for Local Government would issue
directives and instructions and supervise when needed.

In 1985 a new election law was adopted, consolidating the provisions for elections at all three
levels for the first time. Before that there had been one law for parliamentary elections and one
for the two local levels. The main change to the election administration was the introduction of
a National Electoral Board. This body is appointed by the government, and has representatives
from all parties with representatives in the Parliament (not by law but by common practice). The
introduction of the NEB was not prompted by any identified need for an independent EMB;
rather it arose from the need for a body to allocate the compensatory mandates at national level,
which was introduced by this law. After this the certification of the elected members of the
Parliament was done by the NEB, even though the final say on the validity of the elections in
part or as a whole was still kept with the Parliament itself. The NEB was not given any overall
authority to oversee or supervise the elections.

In 2002 a further new election law was adopted. Despite proposals for drastic changes to
the election administration, this law essentially represented a streamlining of the legal texts,
although it introduced some important modifications to the system of representation and to
the conduct of elections. The most important change to the administration of elections was
that the NEB was given authority to adjudicate appeals on parliamentary elections raised at
any level. For appeals regarding the right to vote the Parliament is the final authority but in any
other case the NEB has final adjudicating powers (apart from any criminal procedure against
persons). The Parliament would still make the final decision on the validity of the election as
such and decide on any repeat election. At municipal level, the municipal council can now
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decide either that the executive board should administer elections itself, or that it can elect a
separate municipal electoral board. In the latter case, the political composition of the electoral
board reflects the composition of the municipal council in the same way as the composition of
other commissions of the council does.

The Legislative and Institutional Framework

Elections are regulated by the constitution and by the Election Law of 2002. The constitutional
provisions relate only to parliamentary elections. They give the responsibility for conducting
elections to the municipalities, and state that the keeping of electoral registers and the manner
in which the polls are conducted shall be regulated by law. The constitution lays down the
role of the Parliament in approving the credentials of its elected members, and also gives the
Parliament the power to determine appeals against determinations of disputes regarding the
right to vote.

Following further amendment in 2005, the Election Law defines the following election

bodies:

* the election boards, elected by the municipal councils;

* the polling station committees, appointed by the municipal councils or on their decision
by the election board;

* the county election boards, elected by the county assemblies; and

* the National Electoral Board, appointed by the government in years when there is a
parliamentary election.

The first two bodies have a role in all elections, the county election board has a role in elections
to the county assemblies and the Parliament, and the NEB has a role in parliamentary elections
only.

There is a separate Party Law from 2005 regulating among other issues the registration
necessary for a party to nominate candidates for elections. The administrative responsibility
for party registration is given to the national administrative body which registers companies.
The government appoints a party law complaints commission, led by a judge, to adjudicate
complaints regarding party registration and financing.

The administrative authority for conducting elections is thus highly decentralized. At
central level there is one multiparty body (the NEB) with limited formal authority. Otherwise,
most tasks at national level are carried out by the Ministry for Local Government. However,
other administrative bodies are involved in elections. Electoral registers are extracts of the civil
registers administered by a unit under the national tax authorities. Appeals may be filed to a
committee appointed by the ministry.

The Ministry for Local Government
The ministry’s responsibility for elections falls into three areas:
1. Laws, rules and regulations. This includes the preparation of any changes to the laws
regulating elections, the issuing of detailed instructions within the legal framework,
and support for election administrators and the public in interpreting the law and the

instructions.
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2. The conduct of elections. The ministry’s functions include the provision of detailed
instructions, including the definition of electoral procedures; the production of
election material, including forms and the design of the ballot paper; the provision of
information to election personnel; advice to local administrators, including the provision
of report templates; voter education campaigns; approving electronic voting (e-voting)
arrangements; coordinating the information flow of election results together with the
media and private information technology (IT) companies; being the secretariat for the
NEB; preparing any complaints relating to parliamentary elections for the final decision
of Parliament; and adjudicating complaints for local elections.

3. Budget and budget control. The ministry administers and controls the budget for elections
and election budgets are set at each level. At national level the budget (less than 20
million euros, EUR) covers those expenses which follow from the legal requirements.
For parliamentary elections this includes some expenses at local level as well. Otherwise,
expenses occurring at local level are covered by local budgets.

For local elections, complaints are adjudicated by the Ministry for Local Government as a final
instance. The ministry may order a repeat election if necessary if a fault has had an impact on
the results.

In the ministry there are five to six persons working on elections, none of whom are full-
time at all times. The election boards at municipal level are the main authorities responsible for
keeping skilled election staff.

The National Electoral Board

The NEB is not a permanent body and its term ends when the parliamentary elections are
certified. The NEB has at least five members. Each party with representatives in Parliament
proposes one man and one woman, and the government appoints one as a member and one as
the member’s alternate. The authority of the NEB is limited to:

e distributing the national compensatory seats;

e issuing certificates to all elected members of the Parliament and informing the county
electoral boards about the results; and

¢ adjudicating complaints. In issues regarding the right to vote, the Parliament is the final
instance, after having heard the NEB: in other issues the NEB is the final adjudicator. The
final decision on the validity of a parliamentary election and on any repeat elections in a
municipality or county rests with the Parliament itself.

Electoral Reform and New Technology

In both 1985 and 2002, political debate on issues regarding the system of representation
led to the appointment by the government of a commission, with both expert and political
representation, with the mandate of proposing reforms.

Other reforms may start as initiatives by the Ministry for Local Government or the
municipalities. Proposals for technological change often come from the municipalities, which
have an interest in saving money and making the process more effective. The extent to which
e-voting should be introduced in Norway is an example. Municipalities, often lobbied by IT
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suppliers, have conducted some pilots, and a government commission issued a report proposing
a strategy on e-voting in February 2006.

Opportunities and Constraints

The Norwegian approach to electoral management has never been seriously challenged by
the political contestants. Generally speaking, the government administration enjoys a high
level of trust and confidence for its integrity and independence, despite being subordinate to
politically appointed ministers. Elections have not been seen particularly to need independent
administration. On the rare occasions when serious mistakes have occurred (for example,
when the IT system for marking the electoral registers broke down in Oslo during the 1993
parliamentary elections), these have been seen as incidental lapses. Fundamental questions
regarding the organization of elections have not been raised.

The structure of electoral management was last assessed by an election reform commission
which submitted its report in 2001. Inspired by the UK model, an independent election
commission was proposed with mainly policy tasks and with few direct administrative duties.
This proposal arose rather from the perceived advantages of having a body to concentrate mainly
on election reform, leaving electoral administration with the regular parts of the government
administration, than from a call for greater independence in the administration of elections.
Such a commission would have been more in line with international trends and with standards
being recommended in new democracies.

The proposal would, if implemented, have established a permanent election commission
with the following duties:

* the registration of political parties;

* assessment of the legal framework and the modernization of the election processes;

* sccuring the rules for early voting;

e overall responsibility for the maintenance of the electoral registers;

e the calculation and publication of results from the counties after parliamentary
elections;

* the conduct of voter information campaigns;

* the promotion of research regarding elections;

* the management of tests and pilots on election reform; and

e contact with other countries’s EMBs.

The commission would have been appointed by the Parliament, with members who would have
been election professionals rather than representatives of political parties.

The proposal did not win much support, mostly because the current arrangements work
well. Nor was a second proposal, to transfer the administrative work on elections from the
Ministry for Local Government to the department of the tax authorities which maintains the
civic register, adopted. The principle of ‘If it ain’t broke, don’t fix it’ has so far proved decisive in
the decision-making process about Norway’s electoral administration.

32




CASE STUDY: Zimbabwe

Zimbabwe:

A New Era in Election
Management

Belinda Musanhu

Historical Background

After independence in 1980, the new government of Zimbabwe introduced a new electoral
system (First Past the Post) and established an electoral management structure, which included
the Delimitation Commission (DC), responsible for the delimitation of electoral districts,
and the Electoral Supervisory Commission (ESC), charged with supervising the conduct of
elections. Elections would be managed by the Registrar-General of Elections (RG), who was
responsible for registering voters, compiling the electoral registers, conducting the voting and
the vote-counting, and the announcement of the results, with the logistical support of the
Election Directorate, a committee made up of representatives of several government ministries.
The RG’s department fell under the Ministry of Home Affairs.

This structure was criticized because of its perceived partisanship. The two commissions
— the DC and the ESC — were appointed by the president, who, although he was required
to consult the chief justice and the Judicial Services Commission (JSC), was not compelled
to abide by their recommendations. The RG and Election Directorate are both part of the
executive, and included officials who had a vested interest in the outcome of the elections.

In late 2004, bowing to internal and external pressure, new legislation was adopted that
introduced the Zimbabwe Electoral Commission (ZEC), the Registrar-General of Voters and
the Electoral Court. Constitutional Amendment no. 17 finally abolished the ESC in 2005.

The Legislative Framework

The legal framework for elections in Zimbabwe consists of the 1979 constitution, as amended
in 2005, and the Electoral Commission Act (chapter 2:12) and the Electoral Act, both
promulgated in 2004. The legislation provides for the conditions under which elections are
to be held as well as the electoral system to be used. The Electoral Commission Act provides
for the operation of the ZEC, while the Electoral Act provides for the conduct of the electoral
process, including the operations of the Registrar General of Voters.
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Institutional Structure, Powers and Functions
Three bodies are charged with managing election-related activities in Zimbabwe:

1. The Delimitation Commission is appointed by the president. The chairperson is the
chief justice or another judge of the High Court or Supreme Court recommended by
the chief justice. In addition to the chairperson, three other members are appointed on
the recommendation of the chief justice. The DC is responsible for the establishment of
electoral district boundaries at least once every five years. The president may also request
a revision of the boundaries before the end of a five-year period.

2. The Zimbabwe Electoral Commission. In addition to a chairperson who must be qualified
to be a judge of the High Court or Supreme Court, and is appointed by the president
in consultation with the JSC, six other commissioners, of whom at least three must be
women, are appointed from a list of nine nominees submitted by the Parliamentary
Committee on Standing Rules and Orders.

The ZEC is responsible for:

* preparing for, conducting and supervising all parliamentary and presidential elections
and national referendums;

e directing and supervising the registration of voters, and the compilation and storage of
the electoral register;

* designing, printing and distributing ballot papers and other election material, and
establishing and operating polling stations;

* conducting voter education and voter information campaigns; and

* accrediting election observers.

3. The Registrar-General of Voters. The RG is responsible for registering voters and for
compiling and maintaining the electoral register.

The structure is completed by the Electoral Court, which consists of judges and former judges.
It is appointed by the JSC and has the same status as the High Court. It is responsible for
adjudication of election-related disputes.

Funding

Historically, elections in Zimbabwe have been adequately funded, through the executive
branch. This has, however, now changed, as the amended section 61 of the constitution states
that the ZEC will be funded from the Consolidated Revenue Fund. The ZEC may also receive
funding from foreign sources to conduct voter education in conjunction with non-governmental
organizations. In the March 2005 parliamentary elections, as well as in the September 2005
elections for the Senate, there was an evident shortage of election material and election staff.
Nevertheless, it is important to note the achievements of the ZEC in increasing the number of
polling stations and purchasing the translucent ballot boxes that were used in March 2005.
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Accountability

According to subsection 5 of section 61 of the constitution, the ZEC shall not be subject to
the direction or control of any person or authority in the exercise of its duties and functions,
or in the organization of its staff procedures and processes. This is a welcome change from the
previous arrangements when the law did not explicitly grant the former ESC this autonomy.

The lines of accountability have also become clearer as the RG reports to the ZEC in all
matters related to voter registration and the electoral register. The involvement of Parliament
in the appointment process introduces an element of transparency which was lacking in the
past, and compensates to some extent for the fact that final appointment is still done by the
president.

Professionalism

From the technical and administrative points of view, voting and counting have always
been conducted efficiently, and Zimbabwean election officials have been applauded for their
knowledge of their duties. However, successful legal challenges have exposed flaws in the
electoral register which can only be attributed to administrative inefficiency or deliberate fraud.
Following the March 2005 elections the ZEC was criticized for announcing differing results at
different times, without being able to provide a clear explanation.

Relations with the Media

In the past, a good relationship existed between the EMBs and the state-controlled public
media, while relations with the private media were poor. During the March 2005 elections,
for the first time in a long time, the EMBs’ election-related advertising and voter education
material were placed in both the public and the private media. This is prompting a new era of
cooperation between the EMBs and the private media.

Relations with Other Institutions

Relations between the EMBs and with non-state actors, including NGOs and opposition
political parties, have in the past been strained at best and hostile at worst. However, there was
a discernible thaw in relations in the run-up to the March and September 2005 elections. The
ZEC displayed openness to discussing issues and cooperating with key electoral stakeholders. It
should be noted, however, that problems remained, such as the failure to allow political parties
access to the electoral register, which has been a perennial sore point in the EMBs’ stakeholder
relationships.

Sustainability

Election processes have always been well funded in Zimbabwe. The key challenge has been
institutional funding. For many years, members of the former ESC complained of inadequate
funding for administrative and staffing costs. According to section 61 of the constitution, the

ZEC should receive sufficient funds from the Consolidated Revenue Fund to enable it to carry
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out its functions properly. This and the streamlining of the electoral management system lay
down good grounds for the future sustainability of the current arrangement. It should, however,
be noted that voter registration and delimitation of boundaries still take place outside the ZEC
— a situation that may need to be reviewed from the point of view of cost-effectiveness.

Electoral Reform Management

The management of the electoral reform process in Zimbabwe used to be poor. At one point
the reforms actually added to the multiplicity of EMBs which had necessitated the reforms
in the first place. For the March 2005 elections, the ZEC was expected to be accountable for
some processes which had already taken place before it was appointed, such as the key stages
of voter registration and boundary delimitation. The latest round of reforms, and particularly
Constitutional Amendment no. 17 of 2005, mean that the ZEC has became a constitutional
body funded by a separate budget, which will improve its stature and efficiency. There is still
room for further reforms, possibly giving the ZEC the responsibility for the demarcation of
electoral district boundaries as well as bringing voter registration and the management of the
electoral register under the commission’s full control.

Local authority elections and regular by-elections will both be opportunities to put the new
electoral management system to the test before crucial presidential and parliamentary elections
in2008 and 2010, respectively. These elections will allow the ZEC to assess its own preparedness
for the logistical and administrative requirements of national elections as well as giving the
different EMBs time to rationalize their relationships.

More significantly, however, these elections will be useful in assessing the impartiality and
independence of the EMBs. In the past, criticism of the EMBs stemmed from the fact that they
were appointed by the president and from their lack of financial autonomy. The new reforms
have changed this situation, with a process of appointment that now involves Parliament, and
the provision of institutional funding. It will remain a constant challenge for the ZEC to protect
itself from actual and perceived political manipulation, particularly in the highly polarized
political environment in Zimbabwe.
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CASE STUDY: Spain

Spain: Mixed Model Electoral

Management Becomes Well
Established

Pedro J. Hernando

The first democratic elections in Spain after the Franco dictatorship were held in 1977, under the
Royal Decree Law (RD Law) on Electoral Norms of 18 March 1977, to elect the parliamentary
chambers that drew up the Spanish constitution of 1978.

Article 23(1) of the 1978 constitution recognizes the right to political participation. Articles
66 onwards establish the constitutional conditions for electing the members of the Congress of
Deputies and the Senate, deciding the basic issues including the number of members, eligibility
criteria, and conflicts of interest, or incompatibilities between the position of an elected member
of Congtess or the Senate and other work or positions. The constitution also requires that there
be an organic law to regulate the entire electoral process, including the electoral administration,
which is entrusted with overseeing all the aspects mentioned above.

The Organic Law on the General Electoral Regime (LOREG) was approved in 1985,
drawing on the RD Law of 1977, and has continued in force to this day, with major amendments
introduced in 1994, 1995, 1999 and 2003. During this period, and under the supervision of
the central, regional, provincial and zonal electoral boards (juntas electorales), six elections
have been held under completely normal conditions (in 1986, 1989, 1993, 1996, 2000 and
2004) in which Spain has consolidated its democratic system and the channels of political
participation.

Institutional Structure

Spain has a decentralized system of autonomous governments based on a territorial distribution
of power, that is, there are three levels of elections — national elections (to the Congress and
Senate), elections in the autonomous regions (to the legislatures of the 17 comunidades auténomas)
and local elections. At all levels the Organic Law provides that elections and referendums will
be conducted under the full supervision of the electoral boards — the Central Electoral Board
(Junta Electoral Central, JEC), with the support of the regional, provincial or zonal electoral
boards in the respective elections. All are independent bodies. Under this arrangement, the JEC
and the lower-level electoral boards are broadly responsible for the establishment of policy on
the administration of elections within the framework of the electoral law and for oversight of
the implementation of electoral administration and logistics by the polling station committees
and civil servants who are assigned these tasks.
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This supervision of electoral processes by the electoral boards is reinforced by an arbitration
procedure which must be used before complaints and appeals on electoral issues can be brought
before the judicial system.

The JEC, with its quasi-judicial composition (see below), is a permanent body, while all the
other boards operate on a temporary basis during election periods only.

EMBs at the various levels are organized in a hierarchical manner. The JEC is the policy-
making organ. Its decisions are binding for all other boards.

The JEC has 13 members. Eight are members of the Supreme Court, while the other five
are professors of law, political science or sociology, chosen on the basis of proposals made jointly
by the parties represented in the Parliament. In addition, the secretary general of the Congress
and the director of the Electoral Census Office of the National Institute of Statistics (the body
in charge of drawing up the electoral registers) are non-voting members of the JEC.

The composition of the lower-level electoral boards follows the same structure, although
each has only five members, and the levels of judicial or professional qualification required of
their members are not so high. None of the members of the electoral boards may be removed
from office except when found to have committed a crime or an electoral infraction that is
verified by the electoral board immediately superior to it in the hierarchy.

Powers and Functions

The electoral boards do not come under any other public agencies or branches of government.
They are autonomous, neutral and independent entities within the organizational structure
under the JEC which operate in their functional areas of responsibility.

Their duty, as defined in article 8 of the Organic Law, is to guarantee the transparency
and objectivity of the electoral process, and that elections are equal and their conduct legal. To
do this, their work is supported by the polling station committees (mesas electorales), made up
of citizens chosen by lottery, who conduct the polling and counting of votes and ensure that
the process is conducted properly on election day. The Ministry of the Interior, together with
local governments and the Electoral Census Office, provides the necessary logistical support
throughout the process, working at all times under the direct oversight and direction of the JEC
and the other boards.

The work of the boards consists of processing, sanctioning and resolving election-related
matters. The appeals procedure culminates with the JEC as the last resort, although there may
be an optional final remedy to appeal to the regular courts or the Constitutional Court in cases
brought to uphold the constitutional rights of citizens.

The main functions of the JEC include:

e directing the activity of the Electoral Census Office, the organ entrusted with drawing
up the electoral registers and organizing postal voting (in coordination with the postal
service);

* giving instructions (which are binding) to the lower-level electoral boards on any election-
related matter;

* ruling on any requests for opinions forwarded to it by the electoral boards, overturning
those that contradict the interpretation of the JEC, and thus unifying the criteria by
which the electoral laws, regulations and norms are interpreted. Its rulings are binding;

* coordinating, in conjunction with the central government or the regional administration
(comunidades autdénomas), the formal and practical organization of the elections, including
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deciding the voting schedules, the design, production and distribution of electoral
protocols and ballot papers, the design and distribution of ballot boxes, the issuing of
accreditations, and the organization of the count;

¢ resolving complaints, claims and appeals pursued in relation to election matters;

e ensuring that the campaign accounts and expenditure of all candidates and parties during
the electoral campaign period comply with the relevant laws and regulations; and

e declaring the election results and formally accrediting the elected authorities and
representatives in each election.

Each of the lower-level electoral boards performs these functions within its own area of
authority.

Financing and Accountability

The JEC is the only permanent EMB. For its material and human resources it is entirely
dependent on the Congress of Deputies, and is financed out of its budget. The lower-level
electoral boards operate only during the electoral period, and their financing corresponds to
their temporary nature. Their expenditures are financed from the general budget of the state
through the executive branch, which ensures that their members are compensated for their
work and that operational expenditures are covered.

There are no specific provisions in the legislation for the scrutiny of expenditures, since
the staff of the electoral boards are normally members of the civil service who are temporarily
assigned to election functions, and the administrative services that are in charge of organizing
the electoral process meet the costs out of their own budgets and administer the expenditures.

The Professionalism of Electoral Officers

The members of the electoral boards are dedicated exclusively to their electoral functions during
election periods, but do not receive special remuneration for their work on the electoral boards
except for daily allowances. They continue to receive their usual salaries from their original
places of work.

The polling station committees are responsible for the conduct of the voting and vote
counting. The members of these committees are not professionals either. They are chosen by lot
in the municipalities from among all registered electors over 18 years of age and under 65 years
of age who are literate. The chairperson of each committee (2es2) is required to have completed
secondary school. By law, this election work is a civic duty, with little financial compensation.
Failure to perform this duty can result in administrative and criminal sanctions. This system
has worked so far with few problems, which reflects the healthy level of public civic engagement
in Spain.

Relations with Political Parties, the Media and Other
Institutions
The electoral boards’ objectivity and impartiality of action have led to good relationships with

both the government and the opposition parties. The professionalism shown by the members of
the electoral boards throughout the years has made them respected instruments of the electoral
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machinery rather than a source of partisan disputes. To facilitate relations with the political
parties, at the outset of the election period each party nominates a general representative to
the JEC and a representative to each of the lower-level electoral boards, who serve as the only
interlocutors between the party and the EMB.

Relations with the public administration, especially with the Ministry of the Interior and
the Ministry of Justice, as well as with the autonomous and local administrations, are effective
and flexible, as are relations with the Electoral Census Office. Such relations enable the JEC to
maintain a solid institutional memory of elections in the country.

While a major part of the role of the electoral boards lies in arbitration and quasi-judicial
functions, they also have a coordination role for the allocation of free broadcasting time in the
public media and the supervision of the media’s coverage of the electoral campaign. Beyond
this, the relationship of the electoral boards with the media is limited to providing information
on issues of general interest, such as the nomination of candidates or the official proclamation
of the results. They maintain a distance from election campaign coverage, which improves the
public perception of them as independent functional and administrative bodies.

Electoral Reform Management

In the 20 years that the Organic Law on the General Electoral Regime has been in force, the
performance of the electoral boards has been generally accepted as very satisfactory. While there
is permanent discussion of the possible reform of the organic law on issues such as the party list
system (Spain uses the List PR system), the proportionality of the systems for allocating seats,
or the financing of elections, at no time has the work of the EMBs been called into question by
those involved in the elections. The Mixed Model of electoral management established in 1977,
combined with the quasi-judicial composition of the electoral boards and complemented by a
state administration which is accepted as effective and impartial, seems likely to endure.
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Chapter 2

The Legal Framework:
The Context for an EMB’s
Role and Powers

How Legal Instruments Define Electoral Processes

63. The structure, powers, functions and responsibilities of EMBs are defined in those
parts of a country’s legal framework that deal with electoral processes. Especially in emerging
democracies, the current trend is to develop a comprehensive legal framework that guarantees
the independence and integrity of the electoral process, promotes consistency and equality in
electoral management, and promotes full and informed participation in electoral events by
political parties, civil society organizations and electors. The full legal framework for elections
can be based on a variety of sources. These can include:

a. international documents, for example, article 21 of the Universal Declaration of Human
Rights, which states in clauses (1) and (3) that ‘Everyone has the right to take part in the
government of his country, directly or through freely chosen representatives’and “The will of the
people shall be the basis of the authority of government; this will shall be expressed in periodic
and genuine elections which shall be by universal and equal suffrage and shall be held by secret
vote or by equivalent free voting procedures’;

b. the constitution;

c. national laws, which may take the form of one comprehensive electoral code, as in Albania,
Argentina, Armenia and the Philippines. Alternatively, there may be a set of laws covering
different aspects of the electoral process. Indonesia, for example, has a Law on General
Elections, a Law on Presidential Elections, a Law on Political Parties, a Law Establishing
the Constitutional Court (one of whose functions is the resolution of certain electoral
disputes) and a Law on Local Governance which includes provisions for elections for
the heads of regional executive branch of government. Some countries (e.g. Azerbaijan,
Latvia, Nigeria, South Africa, Uzbekistan and Zambia) define the structure, composition
and powers of their EMB in a separate law;

d. provincial or state laws, which in federal countries may govern processes for provincial or
state and local electoral events (as in Australia) or for national electoral events (as in the
United States);

e. ordinances and regulations made by national or lower-level authorities;

f. regulations, proclamations and directives issued by an EMB, if it has powers to do so;
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g. customary laws and conventions which may be integrated into electoral law, or EMB
regulations or policies, dealing with issues such as separate voter registration and voting
arrangements for women and men;

h. administrative policies made by an EMB or other bodies; and

i. codes of conduct (voluntary or otherwise) which may have a direct or indirect impact on
the electoral process, for example, for EMBs, election participants, observers, and election
reporting by the media.

64. The organization and administration of electoral processes is complex and always involves
asubstantial mass of detail. Itis therefore usual for it to be specified in written laws and regulations,
rather than determined through unwritten tradition or administrative policy making. Written
law and regulations provide the benefits of certainty, visibility and transparency, are easier to
subject to judicial review, and are accessible to interested parties, including electors. The legal
certainty provided by a detailed exposition of electoral processes embedded in law, backed
by constitutional authority, will tend to promote confidence in the consistency, fairness and
even-handedness of electoral administration, and provide clear opportunities for legal redress.
The level of detail specified at different levels of the legal framework will vary from country to
country, depending on factors such as systems of law and the levels of trust in EMBs’ willingness
and ability to make fair and consistent decisions and policies.

Further detailed discussion of the legal framework for elections can be found in IDEA’s
publication International Electoral Standards: IDEA’s Guidelines for Reviewing the Legal
Framework of Elections (<http://www.idea.int/publications/browse/electoral.cfm>); and
the Legal Framework Topic Area of the ACE Encyclopaedia (<http://www.aceproject.org/
ace-en/topics/lf>).

International Treaties and Agreements

65. Many UN member countries incorporate into their domestic law (using a variety of
constitutional means) key UN decisions and treaties, such as the 1948 Universal Declaration
of Human Rights and the 1952 Convention on the Political Rights of Women. In such cases,
domesticelectoral laws, and the EMB policies and actions, need to consider the treaties’ provisions
relating to issues such as universal and non-discriminatory suffrage, secret and free voting, the
rights of women to be elected and hold public office, and the rights of minority language
groups. Bilateral agreements between countries and regional treaties on supranational bodies
(e.g. for the European Union) may also contain electoral requirements. While complementary
laws are usually required to give effect to such treaties, EMB actions that contradict rights
contained in ratified treaties may still be legally challengeable.

66. It is also common in the OSCE, Organization of American States (OAS), Southern
African Development Community (SADC) and Economic Community of West African States
(ECOWAS) regions for member countries to implement treaties and decisions adopted by
such regional bodies, through either legislative or executive ratification. One example of such
a regional and enforceable treaty that affects the legal frameworks for EMBs is the ECOWAS
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Protocol on Democracy and Good Governance of 2001, under which member countries
commit themselves to independent or impartial election administration and timely electoral
dispute resolution.

67. In addition to ratified, binding treaties and decisions, there are non-binding decisions by
international and regional bodies. In October 2005, the Global Declaration of Principles and
Code of Conduct for International Electoral Observation was adopted by the United Nations
and by a wide range of global and regional organizations. In the SADC region, the Electoral
Institute of Southern Africa (EISA) and the Electoral Commissions’ Forum of SADC countries
(ECF) have jointly developed and adopted the Principles for Election Management, Monitoring
and Observation (PEMMO), while the SADC Parliamentary Forum has established its own
election norms and standards. These sets of principles, guidelines and standards serve as
benchmarks against which observer missions in the region assess whether an election is free
and fair.

The Constitution

68. A growing number of countries are incorporating fundamental electoral provisions in
their constitutions, often including the type, composition and responsibilities of the EMB.
Countries like Bangladesh, Costa Rica, Fiji, Ghana, India, Indonesia and Uruguay set up their
respective EMBs as constitutional bodies. This makes it more difficult to alter the status and
other constitutionally defined elements of the EMB. Constitutional provisions are almost always
more entrenched than mere laws, requiring, for example, a qualified majority in the legislature
or a referendum on a constitutional amendment. The barrier that constitutional entrenchment
presents to ruling parties which wish to change electoral provisions to their advantage gives
opposition parties a feeling of greater protection than they would have if those provisions were
contained in statute law, which can be altered by a majority in the legislature, or in government
regulations.

Some electoral provisions whose principles are often included in constitutions are:

e EMB independence;

e EMB composition;

¢ EMB term of office;

e EMB powers and functions;

* suffrage rights or voter registration qualifications;
* political party rights;

* boundary delimitation authority or parameters;

e presidential election systems;

* national legislative election systems;

* the right or qualifications to stand for election;

¢ the intervals or maximum intervals at which elections must be held; and
* mechanisms for settling electoral disputes.
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69. The range and nature of electoral provisions which are considered appropriate to be set

out in a country’s constitution vary widely according to local considerations. Some examples

follow.

70.

. Austria’s constitution sets out EMB membership, the franchise, the Constitutional Court’s

role in electoral disputes and the electoral system.

. The constitution of Bangladesh defines the powers, independence and functions of

the EMB, the franchise, candidate qualifications, and the maximum period between
elections.

. Cameroon’s constitution deals with political party rights, candidate qualifications, the

intervals at which elections must be held, and the powers of the Supreme Court and
Constitutional Council relating to electoral disputes.

. In Costa Rica, the constitution establishes the independence, membership and functions

of the EMB, and deals with the franchise, political party rights (including government
funding), election systems and qualifications for candidacy.

. For elections in the Czech Republic, the constitution defines the franchise, the electoral

system and the maximum period between elections.
Ghana’s constitution deals with the franchise, the establishment of the EMB, the right to
form or to join a political party, and the delimitation of electoral districts.

. In India, the constitution has provisions establishing an EMB, dealing with the franchise

and the electoral register, barring the interference of the courts in electoral matters, and
reserving seats for legally defined ‘castes’ and ‘tribes’ in the House of the People.

. Madagascar’s constitution sets out candidacy rights, the election systems for the Senate and

the presidency, and the Constitutional Court’s role in elections and election disputes.
The Namibian constitution enunciates the qualifications and procedures for presidential
elections.

Peru’s constitution deals with the autonomy, membership and functions of the National
Elections Tribunal, which supervises electoral processes and is responsible for party
registration, the announcement of the results, and electoral dispute resolution. The
constitution also empowers the National Office for Electoral Processes to organize
materials and logistics, funding and vote count information for all electoral events;
sets out the qualifications for its chief executive; and empowers the National Registry
of Identification and Civil Status to create the electoral register from its civil registry
database.

. The constitution of Romania sets out the citizens’ right to elect and to be elected, and has

provisions for the establishment of the Permanent Electoral Authority.

Similarly-targeted electoral provisions in constitutions may also be drafted in very

different ways. Consider the following two examples of constitutionally defined ‘independence’
of an EMB:

‘Except as provided for in this Constitution or any other law not inconsistent with this Constitution,
in the performance of its functions, the Electoral Commission shall not be subject to the direction or
control of any authority or person’— article 46 of the constitution of Ghana.

‘General elections shall be organized by a general election commission of a national, permanent, and
independent character’— article 22E(5) of the Indonesian constitution.
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While enshrining major electoral provisions in the constitution generates confidence in
the electoral system, there may be disadvantages if these provisions are too detailed. The
legal framework may then be difficult to change in the light of experience because it is
difficult to satisfy the conditions for amending the constitution or because of the length
of time it takes to amend the constitution.

71.  Theextent to which electoral provisions are incorporated in the constitution is significantly
affected by the level of public trust in the election administration of the country. In many
established democracies where a high level of public trust exists in lawmaking and public
administration in general, and the organization of elections in particular, constitutions do not
make provision for the design of the EMB. Yet it is common — and not only among fledgling
democracies — to have independent and robust EMBs which are supported by sophisticated and
detailed legal frameworks which incorporate key electoral provisions in the constitution. The
authority and clarity of the constitution foster stakeholder confidence in the electoral process.

Electoral Laws: Acts and Ordinances

72.  An EMB may be established by statute, through an act of the legislature. Countries like
the UK (see the case study), which has no written constitution, Australia, Burkina Faso and
Canada established their respective EMBs entirely by statute law. It is generally good practice to
lay down transparently the legislative framework for electoral processes and clearly allocate the
responsibility for filling in the gaps and/or detail through secondary legislation or regulations
or EMB administrative procedures.

73. ltis good practice for such legislation to define the status of the national EMB(s) and any
subsidiary EMBs, including their accountability, powers, responsibilities and functions. It is
also good practice for legislation to provide a clear and sufficiently detailed framework to ensure
effectiveness and integrity in all matters relating to electoral administration, such as EMB
member and staff appointments and tenure; operational management issues relating to voter
registration, political party and candidate registration, political campaigns, and voter education
and information; EMB transparency; voting, vote counting and the announcement of results;
financial and asset management issues; and electoral offences and the way in which electoral
disputes will be resolved. Other issues which may be covered in electoral legislation include
boundary delimitation principles and processes, and codes of conduct for EMB members and
staff, political parties, the publicly-owned media and election observers.

74. DParts of the legal framework may also be enacted as secondary legislation, for example, by
an EMB itself under a power to make regulations by some form of executive decree; in a federal
country, by a state or provincial legislature in the form of secondary legislation; or by municipal
authorities in the form of ordinances.
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75. Provisions for the conduct of provincial and local elections are often contained in separate
legislation. In federal countries, national and provincial electoral legal frameworks may need
to be separately defined, depending on the constitutional split of powers between the national
and provincial levels. Inconsistencies or overlapping provisions between national and provincial
electoral legislation, for example for voter registration or voting procedures, may confuse electors.
Regular consultations between federal and provincial lawmakers and electoral administrators
can assist in minimizing confusion and duplication.

76. Inaddition, where elections to a supranational body are contemplated, national legislation
is likely to be necessary to define the electoral management structure within the overall
supranational agreement. Looking at the example of the European Parliament, the provisions
contained in the European-level legal instruments are for the most part very general in nature,
and the definition of the electoral management structure for European Parliament elections is
left to each member state of the European Union.

77.  As with the balance between electoral provisions in the constitution and in legislation,
the balance between electoral provisions in legislation and subsidiary regulations or procedures
needs to be finely judged. Electoral legislation needs to be sufficiently detailed to ensure integrity
and effectiveness, but not so detailed that legislative amendment would be required to permit
EMB:s to deal with minor changes in their operations. Too much detail in the legislation can
result in, for example, an EMB being unable to change the staffing structure in its divisions
or the design of an administrative form, or to introduce office automation systems, without
a change to the law. Particularly in environments where election processes take place after
legislatures’ terms of office have ended, electoral legislation needs to allow EMBs the flexibility
to respond to changing electoral circumstances.

78. A modern electoral legislative scheme may entail one or several different laws. Traditional
legal drafting for electoral legislation has often been precise but in a structure and language
that are not very accessible. The legislation may become particularly difficult to understand if
it is subject to successive amendments over time, without a fully revised and consolidated law
being produced.

79. A single omnibus law covering all electoral activity can be cumbersome but may facilitate
reference and review. Separate laws on individual issues — such as the EMB, political parties,
electoral registers, elections to the legislature, presidential elections and local government
elections (as in Azerbaijan and Indonesia) — provide clear and easy reference to specific electoral
activities, but it may be too time-consuming or difficult to ensure that there are no conflicts
of content between them. Another possible solution (as in Hungary) is that the substantive
norms (such as suffrage rights, eligibility, number of election rounds and the electoral system)
are embodied in separate laws (on elections to the legislature, local elections and referendums)
while the electoral process is regulated in a common law that consists of a general part (binding
on all types of elections) and special norms for each type of election.
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80. International IDEA’s publication International Electoral Standards: IDEA’s Guidelines
Jfor Reviewing the Legal Framework of Elections discusses a number of issues to consider when
designing or reviewing a legal framework for electoral management. Key considerations are
summarized in box 1.

Box 1: Checklist for an Electoral Management Legal Framework

a. Does the legal framework provide for the EMB to be constituted as an
independent and impartial institution?

b. Doesthe legal framework require and enable the EMB to operate in an impartial
and transparent manner?

c. Does the legal framework protect EMB members and staff from arbitrary
dismissal?

d. Does the legal framework define the accountability, powers, functions and
responsibilities of the EMB at each level and relationships between the
levels?

e. Does the legal framework adequately define the EMB’s relationships with
external stakeholders?

f. Does the legal framework provide clear guidance for all EMB activities yet
allow the EMB practical flexibility in its implementation?

g. Does the legal framework allow timely and enforceable review of an EMB
decision?

h. Does the legal framework allow the EMB sufficient time to organize electoral
events effectively?

i. Doesthe legal framework ensure thatthe EMB has sufficientand timely funding
to manage its functions and responsibilities effectively?
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EMB Rules, Regulations and Proclamations

81. In some countries, an EMB has legal powers to regulate the electoral framework either
by enacting new laws or by making rules and regulations which complement existing primary
legislation. Such an arrangement is time-effective and allows for speedy amendment of the legal
framework. For example, the EMB of Uruguay can make decisions and dictate actions which
cannot be reviewed by any other branch of government. This means that the EMB has legislative
powers (making laws which govern elections), judicial powers (reviewing and interpreting laws
with binding effect) and implementation powers for the laws and norms it has enacted.

82. A more usual practice is for an EMB, particularly an independent EMB, to be empowered
to make reviewable regulations filling in the detail of concepts contained in the law, or filling
existing gaps in the law. For governmental EMBs, this power may be held by the ministry
within which the EMB is located. Such regulations in most countries are subject to review,
generally by a court or constitutional court, to test whether they are within the powers of the
EMB (or ministry) to make and whether they are otherwise consistent with the law.

83. In countries such as Fiji (see the case study), Gambia and Yemen (see the case study),
the EMBs have powers to make regulations to facilitate their mandate, including the conduct
of elections. In Namibia, the EMB has the power to issue proclamations which by law must
be gazetted and which cover issues such as political parties” code of conduct, some procedural
issues on voter registration, and parties’ disclosure of foreign donations. The Indonesian EMB
has specific regulatory powers in some critical areas, including boundary delimitation, voter
registration, candidate registration, the conduct of election campaigns, campaign funding
reporting, and voting processes.

EMB powers to make regulations should always be exercised in such a way as to ensure
consistency with both the constitution and the electoral law.

84. Many EMBs have powers to formulate administrative policies and directions on
operational issues such as their relationships with their own staff (on matters such as gender
equality, affirmative action, performance management and staff development) and with external
stakeholders. These external stakeholders include government ministries — including the Finance
Ministry, the legislature, political parties, civil society organizations and the media.

85. Unlike regulations, which by law must be issued publicly, an EMB may have no legal
obligation to publish its administrative directives and policies, although it is always good
practice for it to do so. It is important that an EMB consult its stakeholders when formulating
new policies or reviewing old ones in order to foster stakeholder awareness and buy-in.
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CHAPTER SUMMARY

e Electoral processes are complex, standardized activities requiring clear, simple and
relatively comprehensive legal definition in order to promote consistency, equity and
a common understanding of electoral frameworks by all electoral stakeholders.

* Theelectoral legal framework within which an EMB operates may be defined in many
different types of instrument — including international treaties, the constitution,
national and sub-national statute law, and EMB and other regulations.

* International treaties and agreements provide a framework of norms against which
a country’s electoral legal arrangements can be defined and assessed.

o There is a trend towards defining key electoral issues in the constitution, as this
may provide a workable means of entrenching electoral norms against manipulation
by the ruling party. Electoral arrangements may be further defined in statute law,
secondary legislation and regulations.
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* Electoral statute law may be a single law or multiple laws which need to be kept
in harmony. EMBs or the executive branch of government may be able to make
regulations filling in gaps in the law; usually these would be subject to some form
of judicial or other review. EMBs may also be able to set their own administrative
policies. For confidence in election processes it is important that all parts of the
electoral framework — treaties, constitution, statute laws, and EMB and other
regulations, as well as administrative policies — are freely and publicly available and
that changes are discussed and shared with key stakeholders.

* A balance needs to be struck between on the one hand providing for certainty
and consistency in the legal framework, and on the other allowing an EMB the
flexibility to respond effectively to changing electoral circumstances. The amount
of electoral detail in higher-level instruments — constitutions and statute laws — will
often depend on the level of trust in political participants and in the performance of

the EMB.

International IDEA’s publication International Electoral Standards: /DEA’s
Guidelines for Reviewing the Legal Framework of Elections provides guidelines for
assessment of electoral legal frameworks.

* EMBs’ powers to make regulations should always be exercised in consistency with
both the constitution and the legal framework.



CASE STUDY: Georgia

The Republic of Georgia:
A Commission in Transition

Robert Patterson

Georgia, the first Soviet republic to secede from the USSR, held its first presidential election in
May 1991 and endured instability due to violent secessionist conflicts until 1995. Between 1995
and 2001, the Citizens’ Union of Georgia (CUG), headed by President Eduard Shevardnadze,
held a majority in the Parliament. By mid-2001 the CUG had begun to break apart. By 2002 no
clear majority existed, and the Parliament’s ability to pass timely legislative initiatives suffered.

After 1991, the state and the registered political parties, using various formulas, determined
the membership of the Central Election Commission (CEC). In 2003, due to flaws in previous
elections and distrust of past commissions, interlocutors expressed concern that unless the
CEC changed questions over the fairness of the upcoming parliamentary elections could cause
instability and violence. Consequently, in August 2003, the Parliament passed transitional
provisions for the Unified Election Code (UEC) which reallocated CEC member appointments
and required that the chair be nominated by the Organization for Security and Co-operation in
Europe (OSCE) and appointed by the president of Georgia.

Many observer groups felt that the November 2003 parliamentary election fell short of
international standards. Flaws in the electoral registers disenfranchised many voters, and
differences between the parallel vote tabulation and the official results led to allegations of
fraud. Public protests, known as the Rose Revolution, lasted two weeks and culminated in the
resignation of President Shevardnadze. Following the revolution, the Parliament amended the
UEC on 29 November 2003 to authorize the president to appoint the CEC chair unilaterally.

The Legislative Framework

The 1995 constitution establishes the election systems used for presidential and parliamentary
elections, sets the minimum age for candidacy, and specifies how political parties and candidates
can register to stand for election. It also guarantees freedom of association and the right to
create political parties.

The 2001 UEC establishes the composition and formation of the different levels of election
administration, contains detailed provisions for the election of the president, the Parliament
and the local self-governance bodies, and requires that the preparation and conduct of elections
be transparent and that domestic and international observers must be accommodated.

The UEC establishes the CEC as the supreme election body in Georgia and authorizes it
to pass decrees and ordinances that become secondary legislation. The CEC is independent,
within the limits of its authority, from other government agencies.
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Institutional Structure

Election administration in Georgia is a centralized system composed of three tiers: the CEC;
district election commissions (DECs), one for each electoral district; and precinct election
commissions (PECs) whose number in each electoral district varies according to district size.
The CEC and DECs are permanent bodies while the PECs only perform their duties during
an election period.

The CEC is composed of seven members — the chair and six others. Their term of office is six
years. No later than 60 days before the expiration of their term, the president issues an order to
hold a competition for the positions. From a shortlist of candidates vetted by presidential staff,
the president chooses one name for chair and two names for each of the six other seats on the
CEC, and these names are presented to the Parliament for a roll-call vote on each position.

Each DEC is composed of five members. Their terms of office are also six years. No later than
60 days before the expiration of their term, the CEC issues a decree on holding a competition
for the positions in each of the 75 electoral districts. After the deadline for DEC candidacy has
passed, the CEC selects the members of DECs by voting on each candidate individually.

One of the qualifications for CEC and DEC candidates is that the candidates must be fluent
in the Georgian language. This has the effect of excluding significant numbers of Armenians
and Azerbaijanis who grew up in regions where there are no schools with Georgian as the
language of instruction.

Each PEC is composed of a maximum of nine members. Three are elected by its DEC. The
remaining members are appointed by the three political parties who won the most votes in the
last parliamentary elections, each appointing two members.

CEC members and the chairs of the DECs are paid salaries for their entire term of office.
Other members of the DECs and all PEC members are paid for their duties when performed.
Employees of the CEC are civil servants.

Since the Rose Revolution, the CEC has worked hard to increase the skillsand professionalism
of election officials by creating new organizational structures, setting standards and adopting
assessment methods, training and testing. The administrative structure has been developed to
enable the CEC to do this. The CEC is able to enter into bilateral agreements with donors to
enhance technological development, staff training and civic education.

Powers and Functions

The CEC undertakes the conduct of elections and referendums, and guarantees the uniform
application of the electoral legislation. It determines and monitors the rules for participation
in electoral events and the use of governmental and non-governmental mass media during
elections. It defines electoral district boundaries, allocates funds to DECs and PECs, and
determines the content, design and production of all election material.

The CEC has extensive powers relating to the registration of political parties, party alliances
and candidates, and is responsible for compiling the electoral registers and the processing and
announcement of election results.

Financing

The CEC submits its budget for annual expenditures to the Parliament. Once approved, this
forms part of the state annual budget. The CEC submits its expenses and spending plan for
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an electoral event to the Ministry of Finance 55 days before polling day, and the ministry is
responsible for transferring funds to the CEC within ten days. If the funds are not transferred,
the CEC can file a claim before the Supreme Court. For the November 2003 election, the
government was slow in releasing the funds, but this situation improved during the April 2004
election.

Accountability

The CEC is accountable to the Parliament. Within 60 days after the end of an election it
must submit a report outlining alleged electoral offences, offending public officials, cases
referred to the prosecutor-general, complaints filed by the CEC in the courts, and related court
judgements.

A temporary parliamentary commission is given the authority to review the activities of
the CEC and its subordinate commissions. Any electoral offences are dealt with in the general
court, while criminal activities are referred to the prosecutor-general.

Relations with the Media and Other Institutions and Agencies

For elections, the UEC stipulates that state television and radio must provide two hours daily
of free air time for election campaigning, and political advertising for at least 15 days prior
to an election. The time must be allocated equally among election parties and/or candidates.
No broadcaster is permitted to allocate more than 15 per cent of its air time to political
campaigning. Newspapers can also allocate free space. Any party or candidate that uses the
free advertising must report to the CEC the equivalent cost of paid time/space. The CEC
requires each broadcaster to submit a weekly chart of time allocated for political advertising
and tariffs.

During the most recent elections the CEC held frequent media briefings to inform the
public about the campaign, upcoming events and important deadlines. As a result, the CEC has
developed and maintained a good working relationship with the media.

The CEC has good relations with civil society/NGOs, international observer groups
and donor agencies. However, there is a lack of separation between the CEC, political party
functionaries and the government administration — particularly at the regional and district
levels, where some governors and local officials try to influence the decisions of the DECs.

Electoral Reform Management

The CEC has the authority to approve regulations by decree, but can only make recommenda-
tions to the Parliament regarding amendments to the UEC.

The CEC may seek to continue its structural review, develop its corporate services and
expand its policy and planning operations. To continue the strides forward taken by the CEC
since the Rose Revolution, the Parliament could bring into force a number of general provisions
of the Unified Election Code that are not yet operative.

The CEC’s ability to develop as an independent agency with public confidence in its
integrity may be limited by the political process of shortlisting candidates and the political
composition of the PECs.
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CASE STUDY: Canada

Canada: Stability,

Independence and
Public Trust

Ron Gould

The Office of the Chief Electoral Officer, known as Elections Canada, is the national EMB
responsible for the management of national elections, by-elections and referendums. Provincial
and territorial electoral matters are managed separately by the EMBs in each of their respective
jurisdictions.

The Legislative Framework

Elections in Canada go back to the 1800s, but it was the Dominion Elections Act of 1920
which paved the way to true electoral democracy in Canada. This act consolidated Parliament’s
control of federal franchises and established the position of Chief Electoral Officer (CEO).
Opver the years, subsequent electoral legislation has taken the form of amendments to this act
(now called the Canada Elections Act), and has included:

e the elimination of disqualifications based on race in 1948;

* the lowering of the voting age from 21 to 18 in 1970;

* the introduction of campaign finance legislation in the 1970s;

* ensuring access for people with disabilities in 1992;

* the introduction of the special ballot in 1993 to permit voting by any eligible Canadian
in or outside Canada who cannot vote in person on election day;

e the elimination of door-to-door enumeration, to be replaced by a continuous National
List of Electors;

* the introduction of longer and staggered voting hours in 1996; and

e the strengthening and expansion, in 2003, of political ﬁnancing regulations, including
extending disclosure and registration requirements for political entities; introducing new
limits on political contributions from individuals to candidates and political entities; and
banning contributions from unions and corporations to political parties and leadership
contestants.

The amended act also provides for payment of a quarterly allowance to registered political
parties based on the percentage of votes obtained in the previous general election. The Income

Tax Act was also changed to increase the maximum tax credit for a political contribution, and
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to allow district associations of political parties, as well as political parties and candidates, to
issue tax receipts.

The 1982 Canadian Charter of Rights and Freedoms, an integral part of the New Canadian
Constitution, provides that ‘Every citizen of Canada has the right to vote in an election of
the members of the House of Commons or of a legislative assembly and to be qualified for
membership therein’. The advent of these rights provided the basis of successful court challenges
to the provisions of the Canada Elections Act, which had prohibited voting by judges, prisoners
and persons with mental disabilities.

The Canada Elections Act itself is quite detailed in its provisions concerning electoral
operations and the powers of the CEO. There are no detailed regulations as part of the
legislation. The CEO is, however, given reasonable discretion to manage the operations and to
issue related materials, directives and instructions, and may adapt many of the provisions of the
act to meet unforeseen circumstances during an electoral event.

Institutional Structure

Despite the massive geographical size of Canada, Elections Canada is a totally centralized body
with the head office and its distribution centre located in Ottawa, the capital. The field structure
at present comprises 308 constituencies, or electoral districts, each one under the responsibility
of a political appointee — a returning officer. Returning officers are appointed from all walks of
life by the government in power. The CEO is not consulted in the selection process, nor can he
discipline or fire returning officers, but only make recommendations to the government on their
retention or removal. The returning officers’ responsibilities equate to those of a very senior
operational and technical manager, but the selection process does not usually take this into
account. The result is that, despite intensive training, returning officers range in competence
from the outstanding to the inadequate. This represents the weakest link in Elections Canada’s
institutional structure.

The CEO, under the provisions of the act, is appointed on a full-time basis by a resolution
of the House of Commons (the lower house) — traditionally by a unanimous vote — until age
65, regardless of length of service. The CEO can only be removed for due cause, following
a majority vote in both the upper and the lower houses of Parliament. The CEO’s salary is
guaranteed at the level of a judge of the Federal Court and the CEO is prohibited from voting
federally. These provisions ensure the complete non-partisanship and independence of action of
the CEO in the management of federal elections in Canada.

There have only been five CEOs between 1920 and 2006.

Powers and Functions

Elections Canada is responsible for the conduct of all federal elections, by-elections and
referendums.
Under the act, Elections Canada is responsible for:

* ensuring that all voters have access to the electoral system;
* informing citizens about the electoral system;

* maintaining the National Register of Electors;

* enforcing the Canada Elections Act;

* training electoral officers;
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* producing electoral district maps;

e registering political parties, district associations, and third parties that engage in election
advertising;

 administering allowances paid to registered political parties;

e monitoring and enforcing election spending rules for candidates, political parties and
third parties;

* publishing financial information on the above plus district associations, nomination
contestants and leadership contestants;

 supporting the independent commissions responsible for adjusting the boundaries of
federal electoral districts following each decennial census; and

e reporting to Parliament on the administration of elections and referendums.

In addition, Elections Canada provides technical advice and guidance to the independent
electoral district boundary commissions which consider each province and territory once every
decade on average. Following the completion of the boundary commission reports, the CEO,
using a constitutional formula, announces the number of House of Commons seats allocated
to each province and territory.

A Commissioner of Canada Elections is appointed by the CEO to ensure compliance with
and enforcement of the provisions of the Canada Elections Act, to investigate and to apply
sanctions. This includes instituting prosecutions for infractions where applicable, including
infractions involving political parties and candidates.

The CEO also appoints a broadcasting arbitrator to allocate paid and free time to registered
political parties on the electronic broadcasting networks.

Elections Canada has no international mandate, but does participate in a limited number of
international activities including election monitoring and the provision of technical assistance.
It also receives visiting delegations.

Financing

Elections Canada’s financing is subdivided into two categories — government funding and
statutory funding.

Government funding. Each year, Elections Canada, like any government department, is
required to prepare a budget covering only the costs of its 300+ permanent staff members and
related material support costs. These estimates can be modified by the government.

Statutory funding. In addition, when putting forward its budget, Elections Canada provides
an estimate of the funds that it expects to spend over the next fiscal year for all its activities
directly related to election preparation and management, including boundary redistribution,
the remuneration of the CEO, applications of technology and the employment of part-time
staff. This estimate cannot be altered by the government as, by law, Elections Canada has direct
access to the Consolidated Revenue Fund (the Treasury) for these ‘statutory funds’.

There are no external donors involved with the financing of Canadian electoral events.

Accountability

Elections Canada is fully accountable for both its statutory and its non-statutory expenditures,
as well as being subject to audit by the Auditor General of Canada. The CEO reports to
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Parliament and appears before a parliamentary committee several times a year. Although no
prior approval is required for the spending of statutory funds, Elections Canada must account
afterwards to Parliament for all its expenditure.

The Professionalism of Election Officers

The headquarters staff of Elections Canada are for the most part either public service managers
or administrators recruited by competition from other government departments and agencies
or private industry, or developed from within through on-the-job training. At the other end
of the spectrum are the returning officers — one for each of the 308 electoral districts where
their offices are located, who are selected by the government party. Elections Canada provides
returning officers with intensive professional training courses on the complete spectrum of
electoral management of their constituencies, including their responsibilities for the application
of technology. Returning officers, in turn, are charged with the training of all electoral officers
and the administration of electoral events in their districts.

Relations with the Media

Other than the role played by the broadcasting arbitrator, Elections Canada does not have
responsibility for monitoring or other regulation of the press or other electronic media. There
are two exceptions: political campaign broadcasting from outside Canada, which is prohibited;
and some restrictions on the publication of public opinion polls and on the dissemination of
results on polling day. Elections Canada is the enforcement agency for breaches of these: the
Commissioner of Canada Elections investigates and prosecutes all infractions, and any person
guilty of an illegal act (such as broadcasting from outside Canada) or corruption will lose the
right to stand for election or to sit in the House of Commons, as well as to hold any office in
the nomination of the Crown.

For public information during an electoral event, Elections Canada contracts with an
advertising agency, through competitive bidding, to conduct national advertising campaigns
during election periods in order to educate voters and encourage turnout.

Relations with Other Institutions and Agencies

As an agency of Parliament, Elections Canada does not come under any government ministry
or minister, but reports to Parliament through the speaker of the House of Commons. For
ease of communication with the government, a minister, usually the leader of the House, is
designated as the person responsible to communicate with Elections Canada.

After each election, the CEO must provide a report to Parliament. The CEO submits the
report to, and accounts for the expenditures and activities before, an all-party committee of the
House of Commons on an ongoing basis.

Although there are no legally required meetings between Elections Canada and civil society,
regular meetings are held with representatives of all registered political parties to discuss
Elections Canada’s plans and programmes, and items of party concern.

The Canada Elections Act defines the persons who are permitted to be present at the polls.
Until the act was amended in 2000 no one apart from the responsible officials was allowed
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— not even observers — and the CEO did not have the power to permit others to be present. The
amendment gave the CEO the power to permit observers to be present at polling stations.

Electoral Reform Management

Only Parliament can make electoral reforms which require amendments to legislation. Within
this restriction, the CEO has both the power and the access to the required financial resources to
explore and to modify any or all of his election-related activities which fall under the provisions
of the Canada Elections Act. The CEO also frequently makes recommendations to Parliament
related to changes in electoral legislation, and at times advises and assists the legal drafters
charged with electoral reform amendments.

Elections Canada, being solidly established, well funded, and actively involved in exploring
and acquiring related new technology and other resources, has no sustainability challenges.
Canadians generally have a high level of trust and confidence in the Canadian electoral
process and in Elections Canada itself — a factor which contributes to Canada’s stable political
environment. The strengths of Elections Canada include its independence from government
in almost every aspect of its activities, including financial independence, and the freedom to
investigate infractions and act rapidly to resolve problems. The three constraints which could
hamper its effectiveness are the government’s control over the budget related to Elections
Canada’s permanent staff; the issues inherent in the structure of the EMB, with a single
CEO, who has an open-ended term of office to age 65, with virtually ‘absolute power’; and
the government’s patronage appointments to the key positions of returning officers. However,
in mid-2006 the government proposed to change the legislation to permit the appointment of
returning officers by the CEO through a competition process.
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Chapter 3

The Powers, Functions and
Responsibilities of an EMB

86. There is often no clear distinction in electoral law or practice between the powers and the
functions of an EMB. In some electoral laws, all EMB activities sanctioned by law are referred
to as powers. In many electoral laws, such as those of Australia, Indonesia and South Africa,
‘powers and functions” are referred to jointly and in others, as in Bosnia and Herzegovina,
the law merely lists activities that the EMB ‘shall’ perform. It could be argued that an EMB’s
powers refer to those activities for which an EMB can make, of its own accord, rules, directions
or determinations that affect the rights and activities of others, such as making regulations and
determining electoral disputes. These may be reviewable by other bodies. An EMB’s functions
could then be described as those activities in which it merely implements decisions — for example,
in training staff or informing voters. These may also be subject to external review.

87.  EMB powers and functions are influenced by many factors. The result of the negotiation
processes among political forces, within the country or beyond, which paved the way for the
EMB’s establishment is generally a strong influence, particularly in countries recently emerging
into democracy. Other specific political, administrative and geographical influences can include
the structure of the state (e.g. unitary or federal, presidential or parliamentary), demographics,
the electoral system (e.g. single- or multi-member electoral districts) and the existence of other
electoral service providers. The historical interaction of these factors within each country has
created a wide variety of models for EMB powers and functions.

Powers and Functions

88. The majority of EMBs have powers to make rules, regulations and determinations which
are binding on all players in the electoral process — voters, political parties and candidates, the
media and observers — provided such rules, regulations and determinations are consistent with
both the constitution and the electoral laws.

89. There are some EMBs whose powers are executive, legislative and judicial. For example,

the establishment of powerful EMBs was necessary to curtail the dominance of the executive
over the other branches of government under the oligarchic governments of Latin America. In
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countries such as Costa Rica (see the case study) and Uruguay (see the case study), EMBs became
known as the fourth branch of government. These EMBs can make regulations, directions and
reviews of regulations that are binding on the electoral processes and their decisions cannot
be reviewed by any other branch of government. They also have executive powers to call and
conduct elections, to certify or nullify election results, and to resolve electoral disputes.

90. In other parts of the world, regulations issued by EMBs are subject to review by the
courts; they must also be consistent with the electoral laws. Some EMBs have powers which
combine executive powers with a greater or lesser degree of adjudicative power. For example,
the EMBs in Cameroon, Canada, Lithuania, Papua New Guinea, the Philippines and Romania
have powers to investigate and, where appropriate, prosecute violations of electoral laws. In
Cambodia and South Africa, the EMB has powers to investigate and resolve disputes of an
administrative nature or disputes which do not necessarily fall within the jurisdiction of the
courts.

91. The majority of EMBs have powers which are primarily of an executive nature, related to
implementing electoral activities. The Yemeni EMB can initiate secondary legislation, while in
many countries — Gambia, Ghana, Mozambique and Thailand, for example — EMBs can make
regulations or issue proclamations.

92. Insome countries, these powers extend to determining the election date, within parameters
set by law that are often fixed to a time period defined by the end of an elected body’s term of
office. In India and Pakistan, the EMB has the power to draw up an election schedule and issue
the election writ. In Russia, the EMB can call an election if the legislature has failed to do so,
and in Yemen (see the case study) the EMB has the power to call a by-election but not a general
election. In some cases, such as those of Thailand and Uruguay, the EMB has the power to
order re-polling if an election did not proceed in an honest and fair manner as defined in the
law. Sub-district level committees of the Indonesian EMB can do likewise for individual polling
stations, and the Namibian EMB can order a re-poll in the event of violence or an emergency.

93. However, many EMBs have no influence on when an election is called. For example,
in countries such as Mexico and the United States, with presidential constitutions which
incorporate the separation of the legislative and executive powers, elections are held on a fixed
date. However, in countries with parliamentary systems which follow the Westminster model,
the tenure of the government is dependent on its ability to retain the support of a majority of
members of the legislature. The power to call elections may belong either formally or in practice
to the leader of the government, who can use it for political advantage.

Extent of Powers and Functions

94. Particularly in emerging democracies, electoral legal frameworks are being designed to
cover all electoral process matters relevant to the delivery of free and fair elections. This can
have the advantage of promoting electoral integrity by ensuring that EMBs exercise controls
that reflect their responsibility for the entire process. In many countries, EMBs are responsible
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for a wide range of activities throughout the electoral cycle. Apart from the essential (or core)
powers and functions of:

¢ determining who is eligible to vote;

* receiving and validating the nominations of electoral participants (for elections, political
parties and/or candidates);

* conducting polling;

* counting the votes; and

* totalling the votes,
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other EMB activities may include:

* making national or regional electoral policies;

* planning electoral services;

* training electoral staff;

* conducting voter information/education and civic education;

¢ the delimitation of electoral district boundaries;

* the planning and implementation of electoral logistics;

* the identification and registration of voters;

* the development and maintenance of a national electoral register;
e the registration of political parties;

* the regulation of financing of political parties;

* political party pre-selections or primaries;

e regulating the conduct of political parties and candidates;

e regulating the conduct of the media during elections;

* regulating opinion polls;

* training political parties’ and candidates” poll watchers;

* the accreditation and regulation of the conduct of election observers;

* the announcement and certification of election results;

¢ the adjudication of electoral disputes;

¢ the review and evaluation of the adequacy of the electoral framework and the EMB’s own
performance;

e advising the government and legislature on electoral reform issues; and

* participating in international electoral assistance services.

Direct Democracy Instruments

95. The conduct of electoral direct democracy instruments — referendums, citizens’ initiatives
and recall votes — raises issues which are for the most part similar to those raised by the conduct
of elections. Additional issues may include the verification that the processes for calling direct
democracy votes have been correctly used — a contentious issue, for example, in Venezuela’s
presidential recall vote in 2004 — and the regulation of campaigning and voter education and
information. In the US state of Oregon, the EMB is required to distribute to every household
a collection of the position statements submitted by citizens on each issue submitted to
referendum.
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96. It is usual for EMBs to be responsible for the organization both of elections and of direct
democracy instruments. However, the UK Electoral Commission, which does not perform the
role of EMB for elections (for which a Governmental Model electoral management structure is
used), is tasked with the role of EMB for referendums.

Functional Divisions between Electoral Institutions

97. It is common for some of the potential non-core functions of an EMB to be assigned
in the electoral legal framework to another institution. It is becoming more common for
some non-core functions to be contracted out by an EMB — but this is a management rather
than a legal framework issue. Functions that are often assigned in the legal framework to an
institution separate from the EMB(s) include boundary delimitation, voter registration, the
registration and funding of political parties, electoral dispute resolution, the certification and
announcement of election results, and voter education and information. If electoral functions
are assigned to more than one institution, the legal and policy framework needs to be very clear
on each institution’s functional responsibilities.

Table 6: Advantages and Disadvantages of Assigning Some Electoral Functions to Institutions

Other than the EMB

Advantages Disadvantages

e May insulate EMBs from some politically e Other institutions may not have as much
sensitive decisions (e.g. political credibility as an EMB to undertake
party registration, electoral boundary electoral functions in an impartial manner
delimitation) ¢ There may be lack of coordination and
e Allows EMBs to concentrate on core shared goals between institutions with
functions different agendas
* May locate electoral activities in * May locate electoral functions in
institutions with more relevant technical institutions for which these are not a
skills than the EMB possesses high priority, and with little or infrequent
* May result in successful bids for funding electoral experience
for functions that EMBs may find difficult * May not be cost-effective. It may also
to fund be difficult to identify funding expended
* May provide a check and balance on on electoral functions, to prevent funds
functions implemented by EMBs allocated for electoral functions from

being diverted to other activities
May be used as a tool to thwart the
independent actions of an EMB that
refuses to take instructions from a
government
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Boundary Delimitation

98. It is common in many countries, especially those which follow the Commonwealth
tradition, for the electoral legal framework to create a separate body or commission to assume
responsibility for boundary delimitation. Such countries include Australia, Botswana, Canada
and India. Countries where the EMB takes responsibility for boundary delimitation include
Barbados, Belize, Costa Rica, Georgia, Indonesia, Nigeria, Uganda and Yemen. There are
countries such as the United States in which the electoral law assigns boundary delimitation
to the legislature. However, this practice can easily lead to the imposition of electoral
district boundaries that are favourable to the current majority party in the legislature, thus
institutionalizing a hold on power.

99. There are operational and cost-effectiveness advantages in an EMB taking responsibility
for electoral district boundary delimitation. Boundary delimitation is, however, a politically
divisive issue, and leaves an EMB open to attack by those who perceive the results as not
serving their interests. Some electoral analysts therefore argue that boundary delimitation is
best handled by a body other than an EMB, to shield it from potential politically motivated
attacks that may damage the EMB’s credibility.

Voter Registration

100. In some countries the electoral legal framework requires that voter registration be linked
to a national identification or civil registration system, which is controlled by an authority
other than the EMB. Countries that have used this method include Brazil, Bulgaria, Chad,
Colombia, Hungary, the Netherlands, Romania, Senegal and Sweden. In these cases, the voter
registration is a purely administrative action. If there is any dispute (for example, if someone
is alleged to be registered who is not qualified to vote, or has allegedly been wrongly omitted
from the electoral register) it is the EMB that has to determine voter eligibility, not the civil
registration authority. In other countries, a body other than the EMB is responsible in electoral
law for developing and compiling the electoral register. In Spain, the Electoral Census Office of
the National Institute of Statistics is the responsible body, and in countries such as Moldova and
the Republic of Korea local authorities prepare the electoral register for the independent EMB.

101.  However the electoral register is compiled, the basic concern is that the data contained
in it must be accurate and credible. Implementation of voter registration by an EMB under the
Independent Model may result in electoral registers enjoying greater credibility with the public
than they would have if they were derived from or compiled by a government department, even
though using existing civil registration or ID system data may be more cost-effective. Whatever
institution prepares the electoral register data, an EMB must verify that the electoral registers
for use at polling stations are accurate.

102. In Ghana and Peru, the electoral framework gives the EMB responsibility for issuing

national identification documents and voter registration cards. This has worked well in these
two countries and has made the task of compiling and maintaining the electoral register a lot
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easier for the EMB. Quality control measures on voter registration, such as opportunities for
public inspection by voters, are commonly embedded in electoral laws. In South Africa, as
in many developed countries where (electronic) population registers exist, the EMB regularly
compatres its voter registration records against the population register to identify unqualified or
‘phantom’ voters for removal.

Registration and Funding of Political Parties

103. The registration of political parties, the supervision of the contributions they receive
and/or their expenditure, and the disbursement of any public funding for parties and candidates
also sometimes fall outside the functions given to EMBs by the electoral legal framework. This
is the case in Zambia, where political party registration is done by the Registrar of Societies,
in Indonesia, where it is done by the Ministry of Justice and Human Rights, and in Hungary,
where political parties are registered by the county courts. Party funding and expenditure are
controlled by a body other than an EMB in countries such as France, Spain and the USA. In
countries such as Fiji, Russia, South Africa and Thailand, the EMB administers political party
registration, funding and disclosure provisions, and also serves as the guardian of political
party symbols and independent candidates’ logos. In Canada, Liberia and Mexico, the EMB is
responsible for auditing the accounts of political parties, although in the case of Liberia there is
no public funding of political parties.

Election Campaigns

104. Political party and candidate campaign codes of conduct may be included in the legal
framework, as in South Africa, or be an EMB-brokered voluntary arrangement between parties,
as in Indonesia. These codes are more effective if they are agreed voluntarily by the parties, but
benefit from the EMB or electoral dispute resolution bodies being legally empowered to impose
sanctions for breaches.

105.  Several EMBs, such as those of Indonesia and Russia, have a mandate in the electoral
legal framework to regulate political parties’ campaign methods and conduct in general. Other
EMBs have a role in regulating media allocations for party campaigns. The EMBs in Canada,
Georgia, India, the Philippines and Russia regulate the allocation of public media air time to
parties and candidates. In Canada, the EMB appoints a broadcasting arbitrator to allocate paid
and free time to registered political parties on the electronic broadcasting networks.

106. Elements of election campaigns that are not directly related to political party activities
are also under the jurisdiction of some EMBs. For example, electoral law in countries such
as Bosnia and Herzegovina and Russia regulates the publication of political opinion polling.
Jurisdiction over this and other issues relevant to the media’s treatment of election ‘news’ is
more commonly left either to self-regulation or to a media council. This is the case in Namibia
and Zambia.
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Voter Education and Information

107.  Voter education and information is a responsibility which is increasingly being added to
EMB functions. Some EMB legal frameworks have clearly provided for EMB conduct of voter
education and information, as is the case in Antigua and Barbuda, Latvia, Lithuania, Thailand
and Togo, while others, including those of Indonesia and Sweden, have not. It is preferable
for an EMB’s legal framework to include a voter education and information function, as this
is indispensable for democratic consolidation, especially in emerging democracies where both
the art and the essence of voting are yet to be mastered and internalized. However, it would be
harmful for the EMB or any other body to be given exclusive voter education and information
rights or powers to restrict who may conduct voter education and information.

One strong reason why the legal framework should empower an EMB to conduct voter
education and information as a way of consolidating democracy is that otherwise the
government will be reluctant to fund it, citing as the reason that this function is not part
of an EMB’s official mandate.

108.  Voter education and information is too important, and its implementation too complex,
to be left to an EMB alone. Political parties, civil society, corporations and government agencies
such as education systems may all have an important complementary role to play to help ensure
that voters have all the information they need to make informed choices. An EMB’s voter
education and information responsibilities could be partially or wholly delegated to other
institutions, including civil society organizations. In Ghana, for example, there is a sister
commission to the EMB which is responsible for civic and voter education and information.
In Thailand, the EMB is empowered to outsource voter education and information to private
organizations.

Validation of Election Results

109. It is common for electoral legal frameworks to give the function of certifying and
announcing election results to an EMB, and to prescribe a time period within which the results
must be announced: this is the case, for example, in Armenia, Cambodia, Honduras, Poland
and South Africa. In a few cases these functions are given to the Constitutional Court, as in
Niger, or the Constitutional Council, as in Cameroon and France. In Denmark, the legislature
is responsible for validating the results of national elections.

110.  The chief justice of Zambia is the returning officer for the presidential election and is
thus responsible for announcing its results. The National Technical Committee on Elections
which was set up following the 2001 general elections recommended that the EMB take over
the function of returning officer for the presidential election.
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Supervision of Political Party Candidate Selection

111.  Itisnotacommon practice foran EMB to assume responsibility for parties’ procedures for
selecting candidates, but the increasing pressure for internal party democratization has caused
some election analysts to support this role for EMBs. Many EMBs in the USA are involved in
running primary elections for party candidates for elected office. The EMB in the Australian
state of Queensland has powers to conduct inquiries and audits of pre-selection or primaries
of candidates for state and local elections. In Indonesia, Kenya and Nigeria, candidates are
required by law to submit to the EMB the minutes of the meetings where they were selected as
candidates for a particular election.

Electoral Observation

112.  While independent election observation, by its nature, is conducted outside EMB
control, electoral legal frameworks often give EMBs functions related to observation. It is
good practice for an EMB to accredit observers, guarantee their rights of observation, provide
them with comprehensive background briefing materials, and define observers’ responsibilities,
often in a legally enforceable code of conduct. Independent observation, especially in emerging
democracies, can be a critical component of building public confidence in electoral processes.

113. Independent observation, by both domestic and international observers, by its nature
must be free of control and interference by EMBs or any other authority, except those controls
necessary to ensure observers’ authenticity, impartiality and safety, and to prevent disruption
of electoral processes. Just as electoral laws take note of a country’s international treaty
obligations, so too an EMB’s powers and functions in relation to observers need to recognize
international standards — such as the UN-endorsed Global Declaration of Principles and Code
of Conduct for International Electoral Observation. Attempts to place impediments in the way
of observation — such as charging a high fee for the registration of each observer (for example,
the 100 US dollar (USD) per observer accreditation fee that has been levied in Zambia) — or to
over-regulate observation — such as the requirement in Indonesian electoral law that observers
report all observation results to the EMB before publicly announcing them — may be seen as
contrary to international standards.

International Activities

114.  Although many EMB legal frameworks do not provide for participation in international
electoral assistance missions, many EMBs do undertake these tasks on both a small and a large
scale. EMBs which regularly participate in international technical cooperation include those
of Australia, Canada, France, Ghana, India, Mexico and South Africa, and such cooperation
is both bilateral and multilateral. Many other EMBs regularly participate in international
observation missions, or in professional contact and exchange activities facilitated by regional
networks of election officials. The mandate of the Bangladeshi EMB provides for EMB ‘support
to the United Nations and its member states in organising elections by fielding of election
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monitors and observers and organising training for electoral personnel’. It is important that the
legal framework for elections provide a mandate for the EMB to participate in international
electoral activities. No EMB or country is an island unto itself and many EMBs are called
on from time to time to render assistance to other EMBs, either as observers or as technical
advisers, or to host study missions from other EMBs.

Community Responsibilities of EMBs

115.  Electoral legislation in some countries defines not only EMB powers and functions but
also EMB responsibilities or obligations. These often include accountability measures, such as
the requirement for audit (e.g. in Armenia and South Africa) or reporting on activities to an
external body such as the legislature (e.g. in Australia, Canada and Moldova).

116.  EMB responsibilities may also include more normative elements of how it is expected to
behave, which may be further elaborated in an EMB’s code of conduct. Electoral legislation in
Indonesia includes obligations on the EMB to provide a good service to all election participants
and treat them fairly, determine and implement quality standards for election materials, maintain
comprehensive electoral archives, inform the public fully of its activities, be accountable for its
funding, and report to the president on the conduct of each election.

117.  EMBsas upholders of democratic values have behavioural and access responsibilities to the
community which they serve, even where these are not defined in the electoral legal framework.
Some of these responsibilities relate to the probity and integrity of electoral management,
others to issues such as transparency, gender balance, sensitivity to customs and traditions,
the treatment of ethnicity, providing electoral access to marginalized groups, and creating
conditions that are conducive to fair electoral competition. Important responsibilities, such as
accountability for performance and finances, relationships with stakeholders and developing
sustainable electoral processes, are dealt with at length in later chapters of this Handbook.

118. EMBs have overarching obligations to adopt good practice so that their levels of integrity
promote free and fair elections, their efficiency ensures that public funds are not wasted, and
their service standards meet with public approval. If the best practice in election organization
could be easily identified, it would be the goal that EMBs would strive to achieve. It is perhaps
more realistic to aim to achieve targeted elements of good practice: this approach can be applied
regardless of the differences between electoral systems while still achieving the delivery of free
and fair elections.

Avoidance of Conflicts of Interest
119. EMBs make decisions involving the fast and effective spending of large budgets. High-
value individual supply agreements — for items such as ballot boxes, ballot papers and computer

equipment — can be of huge benefit to the winning supplier. Connections between EMB
members or staff and suppliers, other election participants or stakeholders who can gain benefit
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from EMB decisions can lead to perceptions of conflict of interest, which are damaging to an
EMB’s public credibility, or to real conflicts of interest which are damaging to its integrity.
General public service legislation may cover these issues in relation to public servants serving
in EMBs. In Hungary, the law on public procurement, which deals with conflicts of interest,
applies to the electoral process as well.

120. Conflict of interest provisions could be included in legislation or EMB regulations and
can be part of an enforceable code of conduct for EMB members and staff (as in Indonesia).
They would usually specify that EMB members and staff who have an interest or potential
interest in a matter that comes before the EMB for consideration and decision should notify the
EMB of their interest in a timely manner and refrain from participation in the consideration
of that matter. To be effective, realistic enforceable sanctions for breaches of conflict of interest
provisions are necessary, such as dismissal from the EMB or other disciplinary action. Examples
of such provisions (in relation to an EMB member) are contained in the Australian and
Malaysian electoral legal frameworks.

121.  The same is true of EMB members’ and staff contacts with or links to political parties
and candidates. Such contacts or links should be disclosed in a timely manner, and affected
EMB members and staff should refrain from participation in making any decision that might
benefit the relevant parties or candidates.

Gender Balance

122.  EMBs have a responsibility to ensure that in their internal and external activities they
reflect the gender composition of society. Elements of this responsibility may be defined in
electoral law, such as ensuring that political parties nominate at least the specified levels of
women candidates required by law (as in Argentina, Belgium, Iraq and Palestine). Some may be
taken on by an EMB as a social campaign: for example, the EMB in Indonesia in 2004 returned
party candidate lists for reconsideration where they did not meet the recommended (but not
enforceable) 30 per cent women candidate quota. It is good practice for EMBs to promote
equity by advocating that gender balance measures be included in electoral legislation and by
including such measures in their own regulations or codes of conduct.

123.  Ensuring that there is gender balance in its own personnel and activities, whether or not
this is required by electoral legislation or government policy, will promote an EMB’s credibility
and allow it to fully tap the available resources for its membership, professional and support
staff, permanent and temporary or ad hoc staff, consultants and advisers. For example, in 2004,
two of the five EMB members in Cambodia were women, as were two of the five members in
Jamaica, five of the nine members in Latvia, two of the five members in South Africa and two
of the nine members in Palestine. It is equally important to ensure that women are represented
fully at all levels of the EMB secretariat and in its temporary election staff — as polling station
managers, as well as polling station staff. The EMB needs to provide a good example on gender
balance issues in all its activities. Some essential considerations are ensuring gender balance
among the invitees and participants at workshops and seminars organized by the EMB, and the
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inclusion of gender-based issues in the content of training and voter education and information
programmes. This not only promotes the participation of women in political life but enables the
EMB to communicate more effectively with and respond to the needs of all of society.

Ethnicity

124.  Ethnicity and diversity have become important factors in the organization of multiparty
democratic elections, especially in many emerging democratic societies, such as Bosnia and
Herzegovina. In some countries, this has had an effect on public expectations of the EMB.
Many stakeholders in elections in Nigeria have expressed strong views that the electoral system
in that country should be reviewed to take full account of the ethnicity (diversity) issues that
give rise to frequent regional and local conflicts. Through a selection and appointment of its
members and senior staff that considers ethnic, regional and linguistic balance, an EMB can
convey a positive signal about the inclusiveness of the EMB’s management. This approach is
more likely to gain the confidence and support of all ethnic groups for the EMB’s credibility
and even-handedness, with positive effects on the eventual acceptance of election results.

Equality and Equity

125.  The quality of non-partisanship and the ability to create a ‘level playing field” for all
political participantsare pillars on which an EMB can build good-practice electoral management.
A lack of electoral equity — for example, an electoral environment which is tilted in favour of the
governing party — can undermine free and fair elections and the credibility of an EMB. While
some of the factors and practices which contribute to electoral equity may lie outside the strict
ambit of an EMB’s powers and functions, EMBs can work to ensure that the legal framework
is fully utilized to promote equality and equity.

126. Some emerging democracies find the concept of a level playing field unfamiliar. Countries
influenced by Westminster models of government, or where the public service and state media
have been required to have strict political loyalty to the ruling party, have traditions of electoral
advantages lying with the government. Such advantages could lie in the power to determine an
election date without consultation, in the use of public resources for campaign activities, and in
favourable access for the ruling party to the media.

127.  Incountries such as Indonesia, the electoral law for transitional elections has attempted to
even out the playing field by strictly controlling and limiting media advertising by the political
contestants, requiring the EMB to allocate all campaign activities equally to each contestant,
and forbidding the use of public resources for election campaigns.

128. The use of public resources for election campaigns is a challenge to EMBs in all countries.
This is an area that is rarely covered in electoral legislation itself, although Indonesia and Peru
are exceptions. Some EMBs, such as those of Bangladesh and India (see box 2), have issued a
code of conduct to govern the electoral use of public resources by ministers of government.
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Box 2: The Indian Code of Conduct for Use of Official Resources for Electoral Purposes

Applies to parties in power at national and state levels.

Requires:
e equal access to public facilities for opposition party campaigns.

Prohibits:

e ministerial use of government machinery or personnel for campaigns;

e combining official ministerial visits with campaigning;

¢ the use of government transport for campaigning;

¢ the use of public funds for campaign-related media advertising;

¢ the misuse of government media for partisan coverage of political news;

e the awarding of grants and payments from discretionary funds, after the
election has been announced; and

e announcing or commencing public works or making appointments or
undertakings that may influence voters after the election is announced.

Source: Extracted from the ‘Model Code of Conduct for the Guidance of the Political Parties
and Candidates’ of the Election Commission of India
(<http:/[www.eci.gov.in/Model_Code_Conduct.pdf>).

Broadly-based Access

129.  Electoral law and public pressure are increasingly requiring EMBs to provide services to
ensure that all eligible electors have genuine access to the electoral process. For example, the
2002 international Bill of Electoral Rights for People With Disabilities promotes equal rights
of access to all electoral processes for people with disabilities. All access-extending services
are costly and need to be considered by the EMB (and legislators) in relation to its budgetary
constraints.

130. Voters™ special access needs may include mobile registration and voting facilities for
those in hospital, confined to the home or in prison; external voting; the provision of voter
registration and voting facilities for internally displaced persons, and in locations outside the
country for significant refugee populations (as has been implemented for elections in countries
such as Afghanistan, Iraq and Sierra Leone); providing facilities for voting by post or before
election day; ensuring that registration, polling stations and equipment are accessible to voters
with disabilities; providing electoral information materials suitable for those with visual or aural
disabilities and providing registration or voting assistance to them where needed; and providing
voting equipment such as ballot paper templates for the visually impaired (as in Canada and
Ghana). EMB processes may also adopt preferential treatment for pregnant women, nursing
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mothers, the elderly and people living with disability, especially during voter registration and
polling.

Partnerships with civil society organizations or relevant government instrumentalities
will assist the EMB in identifying the precise needs of, and may even help defray the
costs of providing access to, marginalized groups.

131.  The legal framework or EMB policies on electoral access may be informed or constrained
by customary rules or traditions. These may relate to issues such as who may nominate
candidates for particular offices, or the need to establish separate voting queues or locations for
men and women. Other issues where custom or tradition may impinge on access (and electoral
integrity) include the photographing of women for electoral ID cards, voting methods, and the
use of visible indelible ink to mark voters. Where customary laws are deeply entrenched, an
EMB can enhance its acceptance throughout society if its structures, policies and procedures
can demonstrate respect for such customary practices, especially if this will not contradict the
electoral laws and EMB policies or hinder its activities.

Codes of Conduct

132.  Itis beneficial for EMBs to establish rules governing the behaviour and conduct of EMB
members and all staff. These need to be consistent with, and could be complementary to, any
behavioural requirements in the constitution or any law. Such rules are commonly issued as a
code of conduct.

133. It is good practice to require all EMB members, staff and contracted personnel to sign
a document indicating their acceptance of and adherence to the EMB’s code of conduct as a
condition of their appointment. To be effective, the code needs to be backed by appropriate and
enforceable sanctions for breaches of the code, and a fair process for determining allegations of
breaches. In some countries, allegations of breaches of the code are dealt with internally under
the EMB’s own provisions, or, as in Portugal, under the general public service or employee
disciplinary provisions. In others, as in Nigeria, Tanzania and Zambia, an independent tribunal
may be set up to deal with allegations of breaches of the code against EMB members.

134.  One code may be applicable to all members and staff of an EMB, or there may be codes
of differing lengths and differing amounts of detail for different levels of staff, according to
responsibilities. Basic issues to be included in a code of conduct are:

commitment to maintaining the integrity of all electoral processes;
. support for the principle of political non-partisanship;
avoidance of conflicts of interest;
. provision of quality service to voters and other stakeholders; and
adherence to regulations and management directions.

opo0 g
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135.  Detailed codes of conduct for EMB members and more senior staff may also include
transparent and accountable actions based on law; professional behaviour in all actions; and
accuracy in all work.

136. It may be more appropriate to have a simpler code for lower-level or temporary staff with
limited responsibilities. For example, for polling station officials a simple statement committing
them to obey all relevant laws, regulations and directions, and maintain impartiality and ballot
secrecy, may be sufficient.

137. A code of conduct embodying the above principles is essential for all EMBs, no matter
what the model or their composition. Members and staff of all EMBs are expected to uphold
the integrity of electoral processes and to refrain from acting in any manner which conflicts
with their role as impartial electoral referees.

CHAPTER SUMMARY

* An EMB’s powers and functions may not be separately identified in its legal
framework and, apart from the essential elements of an EMB, can cover a greater
or lesser variety of tasks, depending on factors such as the structure of the state,
the electoral system, and the number and type of the organizations that provide
electoral services.

* Essential or core powers and functions of an EMB are:

a. determining who is eligible to vote;

b. receiving and validating the nominations of electoral participants (for
elections, political parties and/or candidates);

c. conducting polling;

d. counting the votes; and

e. totalling the votes.

* Non-core functions that may be undertaken by an EMB include activities such
as voter registration, boundary delimitation, political party regulation and the
adjudication of electoral disputes.

* Most EMBs have powers and functions which are ‘executive’ — relating to the

implementation of elections; some have adjudicative and a very few have legislative
powers. Most EMBs’ activities are reviewable by judicial or other bodies.
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¢ There may be advantages and disadvantages, which need to be carefully assessed, to
assigning some electoral activities, such as boundary delimitation, the compiling of
data for the electoral registers, the registration and funding of political parties, the
monitoring of political campaigns, voter education and information, and validation
of election results, to be implemented by specialist bodies other than an EMB.

* EMBs have behavioural and access responsibilities to the communities they
serve, which may extend beyond the minimum requirements of the electoral legal
framework. These include promoting gender balance within an EMB itself and in
political life, dealing fairly with issues of ethnicity, promoting equality and equity
in electoral contests, providing equality of access to electoral services for all, and
especially marginalized, members of society, and recognizing customary practices
where these are in harmony with electoral management principles.
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* The electoral legal framework and EMB policies can assist in guarding against
inappropriate behaviour by EMBs by including provisions requiring that members
and staff of EMBs avoid situations of conflict of interest.

* An enforceable code of conduct, which all members and staff of an EMB are required
to sign, assists the EMB to maintain electoral integrity, ethics, impartiality, service
and professional standards.
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CASE STUDY: Costa Rica

Costa Rica: A Powerful
Constitutional Body

Rubén Herndndez Valle

The Supreme Electoral Tribunal (Tribunal Supremo de Elecciones, TSE) of Costa Rica was
established as an independent agency in 1946. Before then, election administration was
the responsibility of the internal affairs secretary, who was part of the executive branch of
government, and the elections were called by the Congress.

The TSE was incorporated into the new constitution of 1949 as a constitutional agency with
full powers to administer elections. Since then it has become the most prestigious institution
in the country.

The TSE is regulated by articles 99-104 of the constitution, the Organic Law of the TSE
(Law no. 3504) and the Electoral Act (Law no. 1536).

Institutional Structure

The TSE consists of three regular judges and six substitute judges, all of whom must be at least
35 years old and have at least ten years of professional legal practice as judges or otherwise. These
judges are known as electoral judges. Their appointment is made by two-thirds of the members
of the Supreme Court of Justice. They are subject to the same immunities and responsibilities
as the judges of the Supreme Court.

The appointment of an electoral judge is for a period of six years but can be renewed. In
practice, most of the judges remain in office until they retire. A member of the TSE may only
be removed from office by two-thirds of the members of the Supreme Court of Justice on the
grounds of misconduct.

Powers and Functions

The TSE has power to organize, implement and supervise all elections, including presidential,
legislative and local elections. Its main powers and functions are to:

* organize, implement and supervise all elections at both national and local level;
* register political parties in accordance with the provisions of the constitution and the

Electoral Act;
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e monitor the organization and operation of the political parties, including their finances;

e arrange and conduct the registration of persons qualified to vote and prepare, maintain
and revise the electoral registers;

* monitor political campaigns and establish rules and regulations which govern the political
parties and the political elections; and

* determine the electoral district boundaries.

The constitution provides that the TSE is responsible for the authentic interpretation of both
the constitutional and legislative norms regarding electoral matters. This means that the
constitution gives the TSE constitutional powers as well as legislative powers.

No appeal exists against the decisions and resolutions of the TSE. This is a remarkable and
important attribute, because no one can contest the results of an election in court.

During the election campaign period, which lasts three months, the TSE assumes direct
control of the Civil Guard (part of the domestic security forces). In this way elections are fully
guaranteed to be free and without interference from the political authorities.

The Congress cannot enact any law regarding electoral matters later than six months before
polling day or earlier than six months after polling day. The TSE must be consulted in advance
on every proposal for legislation regarding electoral matters; if this is not complied with, the
resulting law is null and void. For the Legislative Assembly to enact legislation which is contrary
to the opinion of the TSE, a majority of two-thirds of its members is required.

Financing

Constitutional provisions ensure the permanent financing of the work of the TSE, as well as
of the cost of elections. According to article 177 of the constitution, and in order to make the
universal suffrage effective, the Legislative Assembly cannot reject or change the funds included
in the TSE’s annually proposed budgets. This constitutional provision guarantees the TSE
sufficient funds to carry out its functions without any financial burdens.

Costa Rica sustains its electoral process through local resources. It is, however, seeking
assistance from international agencies, both governmental and non-governmental, in order to
introduce electronic voting in future elections.

Accountability

The legislative scheme for elections in Costa Rica does not expressly place accountability
requirements on the TSE. Oversight mechanisms do exist in the Legislative Assembly in the
form of committees on electoral matters, but these mechanisms are not adequate to ensure
effective reporting and accountability to the Legislative Assembly. There have therefore been
proposals that the TSE should be required to submit to the Legislative Assembly a report both
annually and after each election, and a management and financial audit report after each
election.

The TSE does not have to go through public tender for the acquisition of goods and services.
The level of transparency of its financial and budgetary processes, procurement procedures
and procedures for awarding contracts has come under critical scrutiny. Many scholars have
proposed that the operations of the tender process should be reviewed to assure transparency.
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The Professionalism of Electoral Officers

The TSE, having been established in 1946, has an important record of democratic experience
of organizing multiparty elections. It has recruited and trained its electoral staff to the level
required to manage elections in accordance with modern practices. There is therefore a
continuous monitoring of tasks, scheduling and quality control, all of which receive attention
during the conduct of electoral processes.

Along with the regular personnel, the TSE engages temporary election staff who are chosen
from among civil society groups to carry out some of the tasks of election administration. They
supervise the conduct of the electoral campaign, and on election day they provide assistance to
the members of the polling station committees.

However, all members of polling station committees are appointed directly by the political
parties. The role of the TSE is limited to officially endorsing such appointments.

The method used for the training of temporary staff ensures a consistently high standard.
Great emphasis is placed on dry runs of election procedures, highlighting aspects such as the
determination of valid votes, the counting and tabulating of the votes, and the filling out of
the relevant forms. Experience has shown that protection of the secrecy of the vote should be
further emphasized in future training of presiding officers.

Career development and training for the core staff of the TSE exist both at headquarters
and in the regional offices. Many years ago the TSE established a process of staff assessment
which is linked to a programme of professional upgrading and career development, with a
view to developing a cadre of election administration professionals. This comprehensive and
coordinated training strategy has been designed to raise standards and to ensure that all staff
have a clear understanding of their responsibilities.

Relations with the Media

The TSE has a framework within which to monitor the media during an election campaign.
According to the Electoral Act, the TSE ensures that all the electronic and print mass media
fully observe the relevant regulations during the campaign. Where offences appear to have been
committed, the TSE has the obligation to file actions before the criminal courts.

In general, the media comply with the law and operate in a non-discriminatory way,
although some have made allegations of bias in favour of the incumbent party. When a petition
alleging such bias is filed, the TSE must initiate a full investigation to determine if it has legal
grounds.

The existence of a modern Media Centre at the headquarters of the TSE has improved
reporting of election results, which has increased the confidence in the electoral process both of
the political parties and of citizens.

Relations with Other Institutions and Agencies

The relationship between the TSE and the executive branch has always been one of mutual
respect. According to the constitution, the TSE may issue the necessary orders to police officers
to ensure the neutrality of the electoral process. In practice, authority over the police is passed
over to the TSE during election campaigns.
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The TSE’s relationship with the legislature, although normally good, was not able to
generate sufficient influence to lead to a number of reforms that the TSE proposed to the 2002
Electoral Bill being enacted.

Political parties generally have full confidence in the independence and impartiality of the
TSE, mainly due to the TSE’s ability to deliver elections on schedule and to remain neutral and
transparent throughout the electoral process.

Civil society groups’ views about the quality of the working relationships they enjoy with
the TSE are positive. Their contacts with the TSE have always been open and based on mutual
trust.

The TSE has been receptive to accommodating international observers as well as observers’
support personnel during the last four or five elections.

Electoral Reform Management

Following widespread criticisms of the electoral legislation after the last two elections, the
TSE initiated a series of workshops and seminars to discuss necessary electoral reforms with
stakeholders. It then prepared some of the recommended reforms and drafted a bill which was
submitted to the Congress for its approval. The reforms are wide-ranging and include some
fundamental constitutional changes regarding the electoral system; legislative reforms to the
organization and operation of political parties; and other reforms to amend the Electoral Act,

which was approved back in 1952.

The electoral history of Costa Rica has shown the huge impact that the independent EMB has
had on the democratic well-being of the state. Since 1949 the country has held 13 consecutive
elections in which the two major political parties have alternated in power. This fact has
strengthened the country’s democracy and reinforced a popular feeling that the electoral
institutions work to guarantee free elections.

The major constraint is the lack of new electoral legislation to make elections less expensive
and to encourage the formation of modern political parties. During the last three elections
almost every single actor in the electoral process has emphasized the need to make elections
more cost-effective. Proposals for the introduction of e-voting are seen as an effective response
to the transport costs associated with the use of traditional voting materials.
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CASE STUDY: United Kingdom

The United Kingdom:
Electoral Modernization

Ellie Greenwood

Elections in the United Kingdom (UK) have historically been managed through the
Governmental Model, by returning officers appointed by local authorities. Although a UK-
wide Electoral Commission was established in 2000, it has not taken on responsibility for the
management of elections. Although this commission therefore does not fall within the definition
of an EMB (at least for elections), its role as an electoral ‘watchdog’ has provided much-needed
impetus to reform and modernization of the electoral legislation and arrangements within
the UK.

The commission’s responsibilities include:

* registering political parties;

* monitoring and publishing significant donations to parties;

* regulating spending by parties on election campaigns;

* writing reports on the conduct of elections and referendums;

* reviewing electoral law and procedures;

* advising the government on changes;

* advising those involved on the conduct of elections and referendums;
* promoting public awareness of electoral systems; and

* reviewing electoral boundaries.

In addition, the commission appoints the chief counting officer for UK-wide and regional
referendums — which means that, for referendums, it acts as an EMB under the Independent
Model.

To a great extent, elections in the UK are run with little modification to legislation introduced
during the 19th century, including the creation of an electoral register, the introduction of
the secret ballot and the introduction of limits on election expenditure. Indeed, the Electoral
Commission itself has commented that a voter at the beginning of the 21st century would
not have a significantly different experience from that of a voter at the beginning of the 20th
century. However, there are indications that things are beginning to change. Recent pilots of
new voting methods are indicative of attempts to ensure that the voting system is accessible to
the needs of modern voters.
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The Legislative Framework

The Electoral Commission was established under the Political Parties, Elections and Referendums
Act 2000 (PPERA). The act outlines the structure of the commission and empowers it to
undertake its key statutory functions. It also empowers the commission to prescribe regulations
(secondary legislation) in relation to areas in which it has direct responsibilities, such as the
information which political parties and other organizations are required to submit to it when
applying for registration or reporting.

Institutional Structure

The Electoral Commission has five commissioners and four deputy commissioners. The
commission chair serves full-time, other commissioners part-time. The commissioners are
responsible for taking strategic decisions about the direction of the commission. In operational
terms, the commission is managed by a chief executive, supported by a team of senior managers
and over 100 staff. The vast majority of staff are based in the commission’s London office, with
smaller offices also located in Belfast, Cardiff and Edinburgh.

Powers and Functions
The commission has a number of key functions. These are:

¢ to regulate the financing of political parties;

* to promote awareness of democratic and electoral systems;

¢ to report on UK elections and electoral pilot schemes;

* to review electoral laws;

* to provide advice and assistance to electoral administrators; and

* toappointa chief counting officer to manage regional and UK-wide referendums (this role
automatically falls to the commission’s chairman unless he appoints another individual).

In addition, the commission is progressively taking over the responsibility for the delimitation
of electoral boundaries, a process which started in 2002 when it assumed responsibility for the
review of local government boundaries in England.

The commission undertakes its responsibility to promote awareness of democratic and
electoral systems in a number of ways. It carries out general research into people’s views of and
level of knowledge about democratic and electoral systems, and conducts specific research into
levels of engagement among specific sections of society. This research is used to inform a series
of campaigns encouraging people to register to vote and to vote at elections and referendums.
The commission has an outreach programme that aims to promote awareness of and interest in
democratic and electoral systems among young people aged 16-24, targeting principally young
people outside formal education. In addition, the commission has established a partnership
grant fund to support organizations with innovative schemes to raise awareness.
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Financing

The commission is funded directly by Parliament and planned an annual budget of about 35
million euros (EUR) for the year 2005/2006. It is required to submit to the Speaker’s Committee
(a committee of nine MPs chaired by the speaker of the House of Commons) an annual budget
which the committee may modify, before the final request for funding is put to the House of
Commons for approval. Funds are released to the commission from the Treasury on a monthly
basis in accordance with the commission’s monthly cash forecasting. The commission is subject
to the same accounting controls as other public departments and bodies and is audited by the

National Audit Office.

Accountability

The commission is directly accountable to Parliament and not to the government. It submits
a draft corporate plan each year to the Speaker’s Committee. The commission’s annual report
must also be approved for publication by the Speaker’s Committee. Most of the commission’s
work is intended for a general public audience, but in relation to some specific statutory
functions the commission is responsible for submitting reports to the relevant secretary of state;
for example, reviews of electoral law are submitted to the secretary of state at the Department
for Constitutional Affairs.

Professionalization

Many commission staff are former election practitioners and members of the Association of
Election Administrators (AEA), the professional body for electoral staff. In addition, staff have
relevant professional expertise; for example, many of the staff regulating party financing have
accounting or auditing backgrounds. The commission has a generous training budget for the
professional development of its staff.

Relations with the Media and Other Institutions and Agencies

Although the commission’s Communications Directorate deals with press enquiries and works
with the media, the commission has no power to regulate the media during the campaign or
in any other period. Requirements on access to the broadcast media by political parties are
laid down in the broadcasting legislation. However, broadcasters are required to seek and have
regard to the commission’s views when framing rules for party broadcasts.

The PPERA establishes a Parliamentary Parties Panel consisting of representatives of those
parties with two or more members of Parliament, and the commission is required to consider any
representations made by this panel; there is therefore ongoing contact between the commission
and political parties. Since the commission must be consulted on changes to electoral law,
commission staff also work closely with officials in relevant government departments.

The commission has worked on a number of joint projects with NGOs with an interest in
electoral and democratic systems and participation. Finally, although it is a relatively young
organization, the commission has started to building up links with other EMBs and related
international organizations.
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Electoral Reform Management

The commission has no power to draft electoral law, but the government is under a statutory
obligation to consult it on proposed changes to certain aspects of electoral law. Typically,
commission officials work closely with government officials in the early stages of drafting
legislation, and the commission submits a formal response once the draft legislation is
completed.

The commission is required by law to keep a number of issues under review, including
matters relating to elections, referendums, the registration and financing of political parties, and
political advertising. Legislative recommendations arising from the commission’s reviews will
only be enacted if they are adopted by Parliament, a process which will rarely happen without
the support of the government. A number of recommendations made by the commission have
led to government draft legislation for electoral change. However, there is no requirement for the
government to support or progress the commission’s proposals, and a major recommendation
to change the system of voter registration, from a household to an individual basis, was rejected
by the government.

Although relatively new, the Electoral Commission is increasingly well established within
the democratic system in the UK. However, its work is subject to the constraint that its annual
budget must be approved by the Speaker’s Committee. It is possible that the committee may
in future refuse to authorize part of a budget proposal, in which case the work plan of the
commission would be limited by the level of funding that it actually receives.

There are clear constraints that limit the commission’s ability to effect change, notably
the fact that it is unable to enact its own recommendations. However, the creation of the
commission has undoubtedly provided a catalyst for driving forward an agenda of electoral
modernization within the UK. In addition, the commission has also provided a much-needed
source of advice and assistance to electoral administrators, parties and members of the public.
This highlights the capacity of the commission to strengthen the democratic process in the UK,
as the commission’s web site (<http://www.electoralcommission.org.uk>) shows.
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Chapter 4

The Composition, Roles
and Functioning of an EMB

138. An EMB’s activities generally require both the determination of policy and the
implementation of major administrative and logistics operations. Where the Governmental
Model of electoral management is used, both these functions are undertaken by civil servants,
employed within one or more bodies of the executive. While members of the executive branch
of government, such as ministers, may also take an active role in the policy making of an EMB
under the Governmental Model, it is more common for the head of its secretariat, who may be
termed director of elections or have some similar title, to be responsible for policy. It is not usual
for governmental EMBs to have members: rather, they are composed entirely of secretariat
(public service) staff. Two exceptions are Austria and the Czech Republic, where members of
the EMB are appointed within the executive branch.

139. In EMBs under the Independent Model, the policy function is undertaken by a person
or persons from outside the executive branch of government, specially appointed for this task.
This person or persons are the EMB’s ‘members’. Their role is similar to that of the board of a
corporation — to guide the direction of the EMB — although in many cases EMB members have
a full-time and more ‘hands on’ role than would be usual for a corporate board. Similarly, under
the Mixed Model, the component independent EMB is guided by a ‘board’ of members.

EMB Membership

140. EMB members need a very high level of management skills and commitment to
maintaining integrity under pressure. It would seem useful for an EMB to include members
with a wide range of the skills needed to ensure that it can function effectively, such as legal,
communications, education, logistics and corporate management skills. Public confidence
in EMBs is enhanced where the electoral legislation contains qualifications for appointment
to EMBs that are clearly defined and appropriate for the complex task of managing electoral
processes impartially, and mechanisms for selection and appointment that are transparent and
based on the candidates’ merits. The mode of selection and appointment, and provisions for
tenure, of members of an EMB vary from one country to another. Details of the composition,
appointment and tenure of members of EMBs are included in the data on EMBs in 214 countries
and territories at annex A.
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141.  There are various titles for the members of EMBs, with similar meaning, but each with
its own nuances, related to the basis, role and powers of the policy-making members of the
EMB. In Canada, the chief electoral officer is both the chief and sole policy maker and the
head of the administration (secretariat), and is the sole EMB member. The frequently used
term ‘commissioner’ is not applied consistently. In many countries which use the Independent
or Mixed Model, EMB members are referred to as commissioners. In Australia, the electoral
commissioner is both the head of the secretariat and a full voting member of the EMB
(although not the head of the EMB), while the deputy and assistant commissioners are staff of
the secretariat. In India, the EMB has three members, the chief election commissioner and two
election commissioners, and the most senior members of the secretariat are known as deputy
election commissioners. In Francophone countries and Latin America an EMB head may be
termed ‘president’, and in Latin America the term ‘councillor’ is sometimes used to describe
EMB members.

142.  The chair of EMBs such as those of Bangladesh, Nigeria and Pakistan, who by law is
known as the chief electoral commissioner, serves as the EMB’s chief executive. The role of
such a chair should be understood in the same way as that of an executive chair or executive
director in the corporate world. Unlike chairs in some other EMBs, this type of chief electoral
commissioner has executive powers and is more ‘hands-on’ in directing the electoral process.
Although he or she may be assisted by other commissioners and the secretariat, the chief electoral
commissioner in these countries will have the final say in matters of finance and administration
and also on key aspects of the electoral process.

Status of EMB Members

143.  For an EMB to operate effectively, its members need to have a status that entitles them
to respect from and a relationship of equality with the government, the legislature and society.
In India, the three EMB members — the chief election commissioner and the two Election
Commissioners — have the status of judges of the Supreme Court. The head of an EMB
especially needs a status that affords her or him access to the highest levels of government and
ensures adherence to the EMB’s decisions. The chair of the EMB in Pakistan (also known by
law as the Chief Electoral Commissioner) has the same conditions of service as the chief justice,
as do his counterparts in numerous other countries. In the Democratic Republic of the Congo
(DRC) and in Romania, the chair of the EMB has the rank of minister, guaranteeing access
to the legislature and the government, and in Yemen the EMB chair has the rank of a deputy
prime minister and EMB members have the rank of minister.

144. While it is important that EMB members have a high status, it is also important that
members do not then behave as though they are bigger than the EMB institution that they
are serving, or come to be regarded by society as ‘the EMB’. Personality-based institutions can
be highly polarizing. A good-practice model for EMB members to follow is to personalize the
institution they serve, rather than institutionalize the person or persons leading the EMB.
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The EMB Chair: A Special Role?

145. In some countries, the legal framework provides for a two-stream procedure for the
appointment of EMB members, one for the chair and another for all other members. In Ghana,
Lithuania, Pakistan, Thailand and Uruguay, the EMB chair (sometimes called the EMB
president) serves as a ‘first among equals’ appointed by the head of state/government at a level
higher than the other members. In Romania, the legislature appoints the EMB chair, while
the other members are appointed by the head of state and the prime minister. The chair of the
South African EMB is appointed at the level of a senior judge, while other members are at the
level of judges of a lower court. In the Solomon Islands the speaker of the Parliament becomes
the chair of the EMB by virtue of holding the speakership.

146. Where the EMB chair is appointed on different terms from the other members and at a
higher level, he or she tends to play a more prominent role, over and above the role of presiding
over the EMB’s meetings. He or she may have additional powers in relation to matters such
as chairing various EMB internal subcommittees, actively supporting the secretariat in policy
implementation and monitoring, and liaising with stakeholders. In Lithuania, for example, the
EMB chair has specified powers to hire and fire staff, to keep and direct the use of the EMB seal,
and to represent the EMB in state institutions, in court and in international organizations. In
Liberia, the chair of the National Elections Commission is also by law the official spokesperson
for the commission, although secretariat staff carry out the day-to-day work of maintaining
contacts with the media.

147. In countries such as Burkina Faso, Costa Rica, Macedonia, Namibia, Russia and
Ukraine, all EMB members are appointed on the same terms, and the chair (and in some cases
the vice-chair and secretary) is elected by his/her peers after the first meeting. In this context,
the main responsibility of the chair is to preside over the meetings of the commission and/or its
subcommittees if necessary.

There are no specific advantages or disadvantages associated with specifically appointing
the EMB chair as a first among equals or having members of the EMB select their chair
from among themselves. The appropriate practice depends on the context in which the
EMB structure was originally designed and continues to function.

148. The case for a ‘first among equals’ EMB chair is stronger where an EMB is still nascent
and requires some nurturing, and the position is full-time. This may also apply where the chair
is a full-time position and other members are part-time, as in Guyana and Pakistan. Where the
EMB is a part-time body it may be more appropriate for the chair to be elected by his or her
peers and for him or her to have the same conditions of service as all other EMB members.
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EMB Members: Respected Experts or Watchdogs on Each
Other?

149.  Incountries where either the Independent or the Mixed Model is used, electoral legislation
specifies the framework for EMB membership. There is a myriad of different legal provisions
that govern this critical issue, some of which are more conducive to EMB independence than
others. A basic difference is that between a multiparty-based EMB and an expert-based EMB.

Multiparty-based EMBs

150. Many countries, especially those that have experienced difficult transitions from
authoritarian rule to multiparty democracy, have chosen multiparty-based EMBs. In such
societies, public servants are likely to have been largely discredited as electoral policy makers
because of a history of being agents of the authoritarian former ruling party or military regime.
Additionally, the fight against authoritarianism may have polarized society to the extent that
it is difficult to find public figures who are widely accepted as ‘independent’ to serve on an
EMB for a transitional election. Many of the countries of Central and Eastern Europe adopted
multiparty-based EMBs during their transitions. Mozambique is another example.

151.  Multiparty EMBs comprise a mixture of political party nominees. The legal framework
may entitle all political parties contesting an election to be represented on the EMB, or a
threshold may restrict representation — for example, to those parties represented in the legislature
or with more than a specified proportion of members in the legislature. In Venezuela in the mid-
1990s, the larger parties each had their own representative, while smaller parties of the left and
right were represented collectively.

152. Dolitical party-based appointment often implies that EMB members are serving on the
EMB as political party representatives or agents and, as well as impartially managing electoral
processes, serve to ensure that their nominating political parties’ interests are protected. However,
while each individual member is seen from outside as partisan, each is also ensuring that the
others do not take partisan advantage — so the EMB can nonetheless credibly be perceived as an
impartial body. Political party-based members often hold office for a fixed term and cannot be
dismissed except for cause, such as a breach of their duties, or upon their withdrawal by their
nominating authority. Frequent replacement by parties of their representatives, however, has the
potential to disrupt the work of the EMB.

153. In some countries, political party nominees to an EMB are eminent persons who are
required to maintain high standards of impartiality and professionalism, and thus they do not
serve as political party representatives on the EMB. Countries with this type of EMB include
Colombia, Mozambique and Spain, although in Mozambique it has not been easy for political
party nominees to be completely impartial.

154. Many electoral analysts believe that having political party representatives on an EMB
engenders consensus among actors in the electoral contest and contributes to enhanced
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transparency, both of which lead to improved confidence in the electoral process. Voters may
feel more encouraged to participate in elections if their political party leaders are playing an
active role in the electoral process, specifically through representation on the EMB.

155.  On the other hand, a political party-based EMB can imperil or cripple decision making,
especially in situations where political parties’ critical interests are at stake. The presence of
politicians on the EMB may undermine confidentiality in matters such as the security of ballot
materials. Multiparty-based EMBs also tend to generate dissatisfaction, especially among
minority parties which might be excluded from the EMB either because they are not represented
in the legislature or because they did not participate in the negotiation that led to the initial
appointments of EMB members.

Multiparty EMBs may assist in promoting trust and confidence in electoral processes
in the initial stages of democratic transitions. Depoliticization of EMBs may be more
appropriate as confidence in the electoral process grows.

Expert-based EMBs

156. Expert-based or non-party-based EMBs are those which the legal framework requires to
be made up of individuals appointed on the basis of their professional standing. In some cases,
members of an expert-based EMB may be nominated by political parties or civil society, but
this does not imply that such nominees will be directed by their nominating political parties or
act in a partisan manner. In Mexico, although the EMB is a permanent body with nine expert
voting members, each political group in the legislature and each national political party also
provides one non-voting representative.

157.  Qualifications to be a member of an expert-based EMB may include impartiality, a
minimum age, professional qualifications and electoral knowledge. Expert-based EMB members
are often eminent public figures renowned for political neutrality with expertise in fields such
as law, public administration, political science, or the media. Expert-based EMBs are found
in countries such as Australia, Bangladesh, Canada, Costa Rica, India, Indonesia, Poland,
Thailand and Ukraine. The law in many of these countries provides that EMB members must
not have been active in party politics in the recent past, and must not be a political party
member while serving as a member of the EMB.

158. Brazil is an example of a judicial EMB: elections there are the responsibility of national
and state electoral tribunals, which are considered a specialized segment of the judicial branch,
comprising judges of various categories, along with a small number of expert lawyers; below
the tribunals, regular judges are detailed for a short time to oversee electoral preparations and
operations in each electoral zone’ (district) in the country.
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EMBs with Both Expert and Multiparty Membership

159.  Some electoral legal frameworks specify that EMBs have a mixed membership of party
representatives and politically non-aligned members, such as judges, academics, civil society
representatives and career public servants. For example, in Céte d’Ivoire, EMB members are
appointed by political parties, civil society and government ministries. This may combine
advantages from both models, producing even-handed bodies that have both political party
buy-in and transparency in their operations.

160. This ‘combined’ model can be implemented in various ways. In Croatia, a standing
EMB formed from five members of the legal profession is augmented for electoral periods by
three members of each of the majority and opposition blocs in the legislature, all with equal
voting rights. Thus, only if opposing political tendencies agree can the independent members
be outvoted. In Hungary, the chair and four members of the national EMB are elected by the
legislature, and the political parties participating in the elections delegate one member each.
The elected and delegated members have equal rights. Decisions of the EMB are made by
simple majority and may be appealed to a court.

161. Like multiparty EMBs, ‘combined” EMBs can find decision making difficult. For
example, in the 1999 Indonesian elections the ‘combined” EMB was unable to validate the
election results because members representing some very minor political parties refused to sign
the validation unless their parties were allocated seats to which they were not entitled by their
votes.

162. Table 7 shows some key advantages and disadvantages of multiparty, expert and
‘combined’ EMBs.

Full-time or Part-time EMB Members?

163. Whether it is more appropriate for EMB membership to be a full-time or part-time
position will depend on the electoral and administrative circumstances. In a permanent EMB,
workloads may be high throughout the electoral cycle and demand that EMB members be full-
time and thus readily available for speedy consultation and decisions. Full-time EMB members
may be a good option in a situation of recurring activities, such as regular partial or by-elections,
ongoing voter education and information, continuous voter registration, or continuing electoral
law reforms. In a temporary EMB, the electoral period workload may be such that full-time
members are preferable. Full-time EMB membership may also be appropriate where there are
doubts about the impartiality and skill levels of the EMB’s secretariat.

164. Some electoral legal frameworks, like Indonesia’s, require that EMB appointments be
full-time. Countries such as Albania, the Dominican Republic, El Salvador, Gambia, Germany,
Mauritius, Mongolia and Taiwan appoint full-time EMB members even though it is not a legal
requirement. All members of the South African EMB but one (a sitting judge) hold full-time
office, although this is not a legal requirement.
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Table 7: Advantages and Disadvantages of Multiparty, Expert and Combined EMBs

Multiparty EMBs

Expert EMBs

Combined
EMBs

Advantages

* May promote electoral
participation by opposing
political forces

* May encourage voter participation

¢ Enhances electoral transparency

* Ensures political party input to the
EMB's policy development

* Ensures links with critical electoral
stakeholders

 Brings political experience to the
management of electoral processes

°

Impartial and neutral membership
promotes the credibility of the EMB
Likely to reject political pressure
Professionalism of members
Makes a range of expert knowledge
available on the EMB

Eminent public figure members
raise the profile of the EMB

May have a broad range of
professional networks on which the
EMB can draw

°

°

°

°

°

May achieve balance between

political and technical

considerations

May encourage participation, and

expert members may

counterbalance any attempt at

partisan actions

e The EMB is transparent to political
participants and has some
professional credibility

* Both expert knowledge and
political input available to the EMB

e Links with both critical electoral
stakeholders and public figures

* Has both political experience and

professional networking capacities

Disadvantages

e Members’ actions may be
motivated by political interest
May not have appropriate
professional experience or
qualifications

May be unwieldy if all parties are
represented

May lack credibility if some parties
are excluded or if political parties
are notrespected

May find consensus decision
making difficult

EMB unity may suffer due to public
disputes between parties

May not always be aware of
relevant political factors
Political actors may have limited
access to EMB activities

May not have good links with
critical electoral stakeholders
Members may need to address
conflict of loyalties between the
work of the EMB and the views of
the organizations they come from
The best ‘experts’ may not be
willing to serve

It may be difficult to find ‘non-
partisan” members in transitional
environments

Political and expert elements may
have different agendas

EMB may experience competitive
leaking of information between its
components

May be unwieldy if all political and
expert elements are represented
May lack credibility if some parties
are excluded

May find consensus decision
making difficult

High-calibre experts may not be
willing to work with political
elements
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165.  On the other hand, in countries where election dates are fixed and EMBs have limited
responsibility between elections, it may be advisable to have part-time EMB members. This
arrangement applies in countries such as Armenia, Cambodia, Jamaica, Japan, Malta and
Senegal. In Ghana and Mongolia, members of the EMB are part-time while the chair and
deputy are full-time, and in Guyana all members but the chair are part-time. It is also possible
for members to serve part-time in non-electoral periods and full-time during electoral periods.

166. The benefit of having full-time EMB members must always be weighed against the
cost of their services, when it may be years before the next election. There is also the risk of
a potential conflict between senior members of the secretariat and full-time EMB members,
especially when the former begin to interpret the full-time presence of the EMB members as
interfering in the implementation of policy.

How Many EMB Members?

167. The electoral legal framework will generally specify the number of EMB members.
However, when the membership of a multiparty EMB is determined by a criterion such as
party representation in the legislature, it is not possible to specify an exact number of members,
as this number may vary over time.

168. The number of members of an EMB varies considerably worldwide, and need not be
related to the size of the country. For example, in the small country of Lesotho, the EMB
has three members, while Nigeria, a much bigger country, has a 13-member EMB. However,
Canada, despite its sizeable land mass, and India, with about 600 million voters, have one-
member and three-member EMBs, respectively. Having a larger number of members of the
EMB may provide for broader representation, whereas a smaller number can facilitate discussion
and decision making.

169. EMBs which include political party nominees tend to have higher numbers of members
so as to accommodate a credible range of political interests, while expert-based EMBs tend to
have fewer members.

170. In Croatia, a standing national EMB comprising judges of the Supreme Court or other
distinguished lawyers is expanded for the electoral period by representatives of the majority
and opposition blocs of political parties in the national legislature. There are also similarly
constituted EMBs for each electoral district.

171. Having an uneven number of members of an EMB ensures that simple majority vote
decisions can be made without having to resort to measures such as giving the EMB chair a
casting vote.

172.  Electoral law in countries such as Croatia, Jamaica and Mexico allows for the appointment

of alternate or deputy members to EMBs. Under certain circumstances, a deputy member can
then automatically take the place and exercise the powers of a member.

92



International IDEA

Table 8: Number of Members in a Selection of Party-based and Expert-based
EMBs as of 2005

Number of Members in Party-based EMBs

Congo (DRC)
Mozambique

Mali and Tajikistan
Liechtenstein

Colombia, Malta and Latvia

Guyana, Somalia and Rwanda

Honduras and Saint Lucia

Number of Members in Expert-based EMBs

15 Ukraine
_ Iraq and Palestine

n Guinea-Bissau

The Philippines, Turkey and Uganda
n Andorra

_ Cambodia, Fiji, Sierra Leone and Venezuela

Canada, Papua New Guinea and the Seychelles

Term of Office of Members of Permanent EMBs

173.  In many permanent EMBs, members have a specified term of office: for example, as at
end-2005, terms of office were three years in Pakistan; four years in the Dominican Republic,
Honduras, Jamaica, Latvia and Palau; five years in Bosnia and Herzegovina, Fiji, and Trinidad
and Tobagos; six years in Georgia and Turkey; seven years in Mexico, South Africa, Uganda and
Ukraine; eight years in Romania; and ten years in Botswana (see annex A). Some EMBs’ terms
of office are defined in relation to the legislature’s term of office. In Botswana, the EMB has a
permanent secretariat, but EMB members are operative only during elections and hold office
for two successive terms of the legislature (equivalent to ten years).

174.  The EMBs in Canada, Ghana, Malaysia and Poland have an unspecified term of office,
meaning that, once appointed, members remain in office until they reach retirement age, unless
they resign or are removed. In Ghana, the chair remains in office until he or she reaches the age
of 70, while in Canada and Malaysia the retirement age is 65. Members of the Indian EMB have
a tenure of six years, or up to the age of 65 years, whichever is earlier.
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175.  The advantage of limiting the term of office is that it promotes the constant generation
of new ideas through new appointments. However, on the other hand, such a practice may
undermine institutional experience, especially if EMB members’ terms coincide with a single
electoral cycle. Many electoral laws which specify limited terms of office for EMB members
allow for extension of the term by mutual consent between the appointee and the appointing
authority. South Africa limits EMB members to two terms of office, while Pakistan and Russia
do not put a limit to EMB members’ terms of office.

176. In South Africa, the terms of EMB members are staggered. Every new appointment is
made for a period of seven years and not for the remainder of the term of other members. In
Costa Rica, one of the three members and two of the six deputy members are appointed every
two years. In Namibia, however, members of the EMB are appointed on a fixed five-year term,
and when a vacancy arises a replacement is appointed only for the remainder of that current
term of office.

177.  Staggering EMB members’ terms of office greatly assists retention of institutional
experience and provides for smooth leadership succession. If appointments to the membership
of an EMB are not staggered, the new EMB members should be appointed at a time long enough
after the last election to allow the former EMB members to have completed and reported on
their election evaluation, and long enough before the next election for the new EMB members
to master their responsibilities before the electoral period commences. This may often be around
mid-way between elections.

Recruitment and Appointment of EMB Members

178.  The process for appointing members of any EMB is generally defined in electoral law,
and the recruitment and selection methods may also be defined in the electoral legal framework.
Formal appointment may be by the head of state, a judicial body, the executive, or a political
party, and may be consultative or unilateral. Recruitment and selection may be from closed
nominations or from open advertising, may include some form of public or private test of merit
and integrity, and may be from a pool of nominees or only the exact number of nominees
required. Recruitment processes may be able to be more open for expert-based EMBs than for
EMBs whose membership is wholly or partially nominated by political parties.

Recruitment through Open Advertisement

179. In countries such as Irag, Namibia and South Africa, members of the expert-based
EMB are recruited through open advertisement and interested candidates may apply directly
to be considered for appointment; in Iraq and South Africa they may also be nominated by
members of the public. Applications are received and screened (through public interviews) by
an independent body (for example, a judicial selection committee in Namibia and a committee
of the legislature in the case of South Africa). The names of shortlisted candidates are submitted
to the head of state for final appointment. In Botswana, all applications are received by the EMB
secretariat and are forwarded to an all-party conference which nominates 15 candidates to the
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Judicial Service Commission. The latter appoints five members from the all-party conference
nominees in addition to the EMB chair (who must be a judge of the Supreme Court) and his or
her deputy (who must be a legal professional).

180. While open advertisingand screening mechanisms can provide a broad range of applicants
for EMB member positions and promote competence in the selection of members, they do not
necessarily guarantee that the most appropriate candidates are chosen. Where the mechanism
for screening and appointing EMB members is dominated by one political grouping, competent
candidates not in favour with this grouping may have lesser chances of selection.

Table 9: Some Advantages and Disadvantages of Open Advertising for
Members of EMBs

Advantages Disadvantages

* Fosters transparency in appointment * Eminent professionals may be unwilling to
* Provides a wide pool of prospective submit themselves to public screening
members * People may be discouraged from applying
e Allows for open selection on merit as failure to be appointed will be publicly
* Promotes inclusiveness by allowing all known
stakeholders to nominate candidates * Cost of advertising and screening
* Contains checks and balances in the processes
appointment process as the * Time taken to complete appointment
responsibilities for nomination, screening process
and appointment can lie with different * Oversight of membership and operations
bodies of screening committees may be required
* Opens opportunities for candidates * Open advertising and selection processes
outside the favoured elites may disguise the fact that a dominant
political group still fully determines EMB
membership

Nomination of Candidates for EMB Membership by the Head of State and
Confirmation by or in Consultation with the Legislature

181. In other countries, the process of appointing expert-based EMB members is initiated
by the head of state, who nominates candidates to the legislature for confirmation. Examples
include Kenya and Sierra Leone. Involving the legislature, including opposition parties,
in the confirmation process can help to provide some degree of multiparty support for the
appointments. For example, in Indonesia, the president determines a pool of nominees equal
to twice the number of vacancies and notifies the legislature, which then conducts a written
and public oral examination (a ‘fit and proper test’) of each nominee before voting to rank the
nominees and sending the names of the appropriate number of highest-ranked nominees to the
president to be appointed. In Ukraine, the legislature draws up a shortlist of candidates for the
president: the names of the candidates chosen by the president are then submitted back to the
legislature for approval.
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182. In some Commonwealth countries, including Fiji, Saint Lucia, and Trinidad and
Tobago, the head of state appoints EMB members on the advice of the prime minister and
following consultation with the leader of the opposition. In Papua New Guinea, there is an
Electoral Commission Appointments Committee made up of the prime minister, the leader of
the opposition, the chair of the Parliamentary Committee on Appointments, and the chair of
the Public Service Commission.

183. The division of EMB appointment powers between the executive and legislature provides
for checks and balances in appointment procedures and enhances the appointment process. If
one branch of the government (especially the executive) has the sole right to appoint EMB
members, the danger is that such appointees, even if they are men and women of integrity, may
be perceived by the public, and especially the opposition parties, as pawns of the appointing
authority.

184.  Even if the power to appoint the EMB members is divided between the executive and the
legislature, this arrangement will be fettered if the same party dominates the two branches, or
if the executive effectively controls the legislature. In this case the requirement of a two-thirds
majority in the legislature to approve EMB appointments could be a useful remedy, because
it may give minority parties a veto power: this is the case in Mexico, Nigeria, Uruguay and
Yemen.

Unilateral Appointments of EMB Members by One Branch of Government

185.  Where EMB members are appointed unilaterally, for example by the head of state, no
other consent is required, and there may be no consultation with or advice received from any
other institutions, such as the legislature, political parties or civil society, before appointments
to the EMB are made. If the head of state does have such consultations or take advice — and
in many occasions this does take place — it is informal and not binding. In countries such as
India, Malaysia, Senegal and Zambia, the head of state unilaterally appoints members of the
EMB. The unilateral appointment of EMB members, especially by the executive branch, has
been criticized by many analysts who argue that it could encourage the appointment of EMB
members who are government and ruling party sympathizers rather than impartial arbiters in
the electoral process.

186. In other countries, such as Costa Rica, the Supreme Court of Justice unilaterally

appoints members of the EMB. These appointments are made by two-thirds of the members
of the court.

Involvement of Other Actors in EMB Appointment
187.  An alternative that is used to rein in executive branch influence over EMB appointments

is to involve judicial and non-state actors in either the nomination or the vetting of candidates.
In Botswana, the Judicial Service Commission is responsible for EMB appointments, while in
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Burkina Faso and Guatemala, civil society organizations, academia or the legal profession play
a key role in EMB appointments.

Qualifications for Appointment

188.  Whether the personal qualifications required for appointment to an EMB are detailed
in the electoral law generally depends on whether the EMB is expert-based or multiparty-
based. For multiparty EMBs, it is more usual for political parties to use their own criteria for
appointing their representatives to the EMB, such as seniority in the party hierarchy, party
membership or professional qualification.

189. There are some multiparty EMBs for which the law defines criteria for members’
qualifications, such as not being a party activist or not having held political office recently.
In Mozambique, for example, members of the multiparty EMB are by law expected to be
professionally qualified and to carry out their work with integrity, independence and impartiality.
This means that political parties are obliged to nominate candidates who meet the qualifications
of non-partisanship and independence. Such nominees are in many cases eminent members of
the community rather than members of the political parties which nominated them.

190. In the case of expert-based EMBs, the electoral law may define an extensive set of
personal qualifications for EMB members — as it does in Indonesia and Mexico. Alternatively,
the law may rely on its definition of the EMB’s expected behaviour and functions to define the
qualities of EMB members to be appointed.

191. It is usual to expect EMB members to meet the criteria of professional competence and
political neutrality. In some countries, professional qualifications include legal training and
experience, especially for the chair, who in many cases must be a judge (as in Slovenia) or a
judge or former judge (as in Australia) or someone qualified for senior judicial appointment. In
Russia, EMB members must have a law degree or university-level law education. In Lithuania
and Thailand, members of the EMB must have at least a university degree.

192.  Other formal requirements for EMB membership would generally include citizenship
and often include age. In Sierra Leone and Thailand, non-citizens are not eligible for EMB
appointment. In Nigeria, EMB members must be at least 25 years old.

193. The manner in which EMB members are nominated for appointment may influence
the type of person chosen, which may discriminate in favour of or against certain sectors of
society. For example, in Indonesia in 2001, it appears that the initial nominations for potential
members of the new EMB were sought solely from distinguished academics: thus the bulk
of the persons nominated for consideration as members of the EMB were also academics.
Apparently open processes may hide a more controlled environment of appointment to EMBs.
For example, in 1999, the law on the EMB in Azerbaijan required that half the EMB members
be appointed by the legislature and half by the president. With the president’s party totally
controlling the legislature, this resulted in a nominally non-partisan but in reality government-
influenced EMB.
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Table 1o: Qualifications Stated in the Electoral Law for Appointment to Three Recently
Reformed Expert-based EMBs

Impartiality

Personal
integrity and
fairness

Citizenship
essential

Professional

Knowledge of
electoral issues

Physically and
mentally healthy

Not politically
active

Registered as
avoter

Requ