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FOREWORD

SECRETARY GENERAL LUIS ALMAGRO

ince their emergence in the 1960s, the Organization of American States’ (OAS)

Electoral Observation Missions (EOMs) have continuously consolidated their pro-

fessional expertise and in the process have become an indispensable tool for the
strengthening of electoral processes across the region. As goverments have increasingly
come to rely on the quality of their reports, these missions are now a common feature of
inter-American international relations.

Electoral observation contributes to the identification of the strengths of electoral sys-
tems, as well as any opportunities for improvement. Additionally, it promotes the ex-
change of international experiences and good practices with a view to strengthening the
capacity of electoral institutions and improving the overall efficiency of electoral admi-
nistration. The work of EOMs has led to substantial advances in the way that electoral
processes are carried out across the region and have reinforced their democratic nature.

Currently, in the vast majority of countries in the Hemisphere, party systems are more plu-
ralistic, and as a result electoral processes have become increasingly competitive. There
are now real struggles for power, which has inevitably given rise to conflicts of a different
nature. The peaceful resolution of these conflicts through a legal perspective, rather than a
political one, constitutes a vast improvement in the region.

As a result of this transformation, electoral justice has taken on a key role as a guarantor of
the transparency and legality of elections. The credibility of electoral authorities and citizen
confidence in their decisions are fundamental for bestowing legitimacy to electoral processes.

Having followed the political and institutional developments in the region, the Organiza-
tion of American States has designed the current methodology in an effort to professio-
nalize the analysis of electoral justice systems. Based on international standards in the
field, this resource will allow for the formulation of observations and recommendations
that will help to perfect electoral dispute resolution mechanisms. In short, this manual
provides another tool with which the Organization hopes to fulfill one of its founding
principles: the strengthening of democratic institutions in the region.
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DR. FELIPE ALFREDO FUENTES BARRERA, CHIEF JUSTICE
OF THE ELECTORAL TRIBUNAL OF THE FEDERAL JUDICIARY OF MEXICO

for the resolution of electoral conflicts within the context of social peace and politi-

cal stability, which is the primary requisite of democratic governance. It is also socie-
ty’s best guarantee for the protection of political rights and ideological plurality, both of
which afford legitimacy to the electoral process. For these reasons, over the last few de-
cades international efforts have increasingly focused on strengthening electoral justice.

E lectoral justice strengthens confidence in democracy. It is the instrument that allows

OAS Electoral Observation Missions (OAS/EOMs), widely acclaimed for their methodologi-
cal quality and rigor, have played a pivotal role in this context. This form of horizontal coo-
peration has made it possible to share best practices among the Member States of the Or-
ganization, thus bolstering the institutional capacities of their respective electoral systems.

As part of its commitment to democracy, it is particularly relevant that the OAS has pro-
duced a manual specializing in the observation of electoral justice systems. The manual
contributes to the guarantee of free, fair, and authentic elections, which are indispensa-
ble for safeguarding the political-electoral rights of citizens, protecting the ideological
plurality of society, and contributing to the peaceful resolution of electoral controversies.

Electoral Tribunal of the Federal Judiciary of Mexico (TEPJF) has had the privilege of colla-
borating in the production of this Manual for the Observation of Electoral Justice. In close
collaboration with the team of the Department of Electoral Cooperation and Observation
(DECOQ), the TEPJF shared its vast experience and knowledge in this area to enrich the de-
sign of this observation methodology.

This manual is particularly important as it establishes minimum standards for access to and
the delivery of electoral justice, as well as defining the criteria to offer precise analysis and
recommendations to electoral authorities. When elections and mechanisms for dispute
resolution are open to public scrutiny, public confidence in the law and democratic insti-
tutions is bolstered. Hence it is of great importance that EOMs continue to promote the ex-
change of experiences and the issuance of recommendations in order to improve electoral
procedures.

The justices of the Electoral Tribunal of Mexico affirm the institution’s commitment to
the work carried out by the OAS to promote international cooperation and strengthen
democracy throughout the hemisphere.

o
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INTRODUCTION

another milestone in the evolution of Electoral Observation Missions, which have

evolved in tandem with the political, institutional, and cultural changes that have
marked the region. The first EOMs were limited in both their scope and their impact;
there were no methodologies or international standards in the field, and the number of
observers deployed was small.

The elaboration of the manual for the observation of electoral justice systems is yet

Over the years, the Missions became more ambitious; the number of observers increased,
as did the duration of time they spent in the field. Later missions began to incorporate
new methodological tools, extending the scope of observation beyond election day and
looking more closely at other factors that could impact on the fairness and transparency
of electoral contests. Based on the principles enshrined in the human rights protection
instruments of the Inter-American system, the OAS developed various observation ma-
nuals that focus on areas such as the use of electoral technology, access to media, gender
equality, the participation of indigenous peoples and Afro-descendants in the electoral
process, and political electoral financing systems.

The creation of these manuals has resulted in qualitative advances by the EOMs in the
field of electoral observation, providing solid technical recommendations in each area of
analysis. The Manual for Observing Electoral Justice Systems further advances the work of
the OAS in this field, offering tools that facilitate the uniformity of observation criteria, the
production of comparable data, and a nuanced understanding of electoral processes. The
methodology contained in this manual has been applied and tested in numerous elections
throughout the region from 2015 onwards, including Brazil, Colombia, Costa Rica, Ecuador,
El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Paraguay, Peru, and the Domi-
nican Republic.

This manual contains three sections. The first section defines the concept of electoral
justice and how it affects the quality of an election, as well as outlining the inter-American
standards in electoral processes. The second section identifies characteristics and indica-
tors that should be included in the process of analysis.

The third section presents the methodological framework of OAS Electoral Observation
Missions and the responsibilities that a specialist in electoral justice must assume. This
chapter identifies and classifies the sources of information that need to be evaluated, as
well as offering a step by step guide to the activities that should be carried out at each
stage of the Mission. The third section of the manual contains the tools required for the
observation of the electoral justice system.

INTRODUCTION
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I ELECTORAL JUSTICE AND THE
= QUALITY OF ELECTIONS =

are inclusive, clean, competitive and that they

constitute a route to high public office.! Such
conditions are only verifiable if the observation in-
cludes diverse elements; some of which, while not
as visible as voting, have the potential to impact on
essential aspects and credibility of the electoral pro-
cess. These conditions include equality in the admi-
nistration of the electoral process and oversight of
the campaigns; the origin and destination of money
directed towards political actors; new information
and communication technologies; and the accessi-
bility and efficacy of the system of electoral justice.?

Elections are democratic in as much as they

One of the elements that has contributed to impro-
ving the democratic quality of electoral process is the
strengthening of the respective legal frameworks.
Even though there is still much room for improvement
in areas such as civic culture, citizen participation, and
party systems, the existence of more robust legal
structures has led to significant improvements in the
organization and administration of elections, and in
the reliability of election results. These improvements
have direct and tangible effects on the authenticity of
the results and the fairness of the electoral contest.

Any electoral system should be based on two funda-
mental premises:

1. On one hand, that people have the funda-
mental right to participate in the organization of
public affairs through the designation of their re-
presentatives via the full exercise of suffrage.

2. Onthe other hand, that citizens can have full
confidence that the authorities were chosen in
accordance with the voters’ preferences as ex-
pressed at the polling booth.

In this sense, in all democratic systems the legitimacy
of those who govern depends on public confidence
in the electoral process. If citizens believe that there
were errors in carrying out the electoral process or in
the counting of votes that have resulted in an outcome
that is not an accurate reflection of voters’ preferen-
ces, then there must be a mechanism through which
they can express their objections and demand that
electoral results are verified.

This is why electoral justice, understood as the set
of dispute resolution mechanisms within an electo-
ral process, is such a crucial element in determining
whether elections have been fair and transparent.

In order to offer guarantees to all the actors involved
in the electoral process, electoral justice should abi-
de by the principles of constitutionality and legality,
which is to say that it should respect the norms esta-
blished in the constitutional and legal frameworks of
each country. Thisimplies that the system for electoral
dispute resolution, which includes the processes for
filing complaints, providing evidence and resolution
by the competent judicial organ, should function in
accordance with all technical-juridical requirements.

Unlike political dispute resolution, legal control has the
following unique characteristics:

° |t has an objective basis since the control
parameter is a pre-existing normative framework
that is not determined by the jurisdictional body;
* |tis based on legal or judicial grounds;

e ltis binding (the decision-making body must
necessarily exercise such control).

1 Criteria for Electoral Observation: A Manual for OAS Electoral Observation Missions. General Secretariat of the Organization of

American States (2008)

2 OAS has produced electoral observation manuals for each of these topics.

ELECTORAL JUSTICE AND THE QUALITY OF ELECTIONS =1



Under these premises, the OAS has prepared this ma-
nual for observing electoral justice systems to verify
the extent to which the jurisdictional structure of a
State, its legal system, its practices, and the dispute
resolution mechanisms that it employs conform to in-

ternational standards. At the same time, the manual
helps to determine how effective the system is in pro-
tecting the free exercise of suffrage, the authenticity
of voting results, and the peaceful transfer of power
in public institutions.

L Electoral Tribunal of the Federal
Judiciary of Mexico (TEPJF)

ELECTORAL JUSTICE AND THE QUALITY OF ELECTIONS =il
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1. THE RECOGNITION AND PROTECTION OF POLITICAL RIGHTS
IN INTERNATIONAL LAW

full exercise of political rights (along with other

human rights) and provide legal and technical
guarantees for their adequate protection. Among the
instruments that the OAS member states have signed
and ratified are:

Several international legal treaties guarantee the

e  The Universal Declaration of Human Rights:
“Everyone has the right to an effective remedy
by the competent national tribunals for acts vio-
lating the fundamental rights granted him by the
constitution or by law.” (Art. 8).

e  The American Declaration of the Rights and
Duties of Man: “Article XVIII. Right to a fair trial.
Every person may resort to the courts to ensure
respect for his legal rights. There should likewi-
se be available to him a simple, brief procedure
whereby the courts will protect him from acts of
authority that, to his prejudice, violate any funda-
mental constitutional rights.” (Ch. One, Art. XVIII)
®  The International Covenant on Civil and Po-
litical Rights: “3. Each State Party to the present
Covenant undertakes:” To ensure that any person
whose rights or freedoms as herein recognized are
violated shall have an effective remedy, notwiths-
tanding that the violation has been committed by
persons acting in an official capacity; (Pt II, Art. 2,
Ap. 3, Sub-s.a) “To ensure that any person claiming
such a remedy shall have his right thereto deter-
mined by competent judicial, administrative or
legislative authorities, or by any other competent
authority provided for by the legal system of the
State, and to develop the possibilities of judicial
remedy”; (Pt I, Art. 2, Ap. 3, Sub-s. b) “To ensure
that the competent authorities shall enforce such
remedies when granted”. (Pt II, Art. 2, Ap. 3, Sub-s.
c). Furthermore, “all persons are equal before the

courts and tribunals. Everyone shall have the right
to a fair and public hearing by a competent, inde-
pendent and impartial tribunal established by law”
(Pt III, Art. 14, Ap. 1)

*  General Comment 25 adopted by the Human
Rights Committee of the United Nations (UN)
The Right to Participate in Public Affairs, Voting Ri-
ghts, and the Right to Equal Access to Public Service
( Art. 25, ICCPR, 1996),): [] “An independent elec-
toral authority should be established to supervise
the electoral process and to ensure that it is con-
ducted fairly, impartially and in accordance with
established laws which are compatible with the
Covenant [.] There should be independent scrutiny
of the voting and a counting process and access
to judicial review or other equivalent processes so
that electors have confidence in the security of the
ballot and the counting of votes.” (Art. 20).

e  The American Convention on Human Rights
“Pact of San José, Costa Rica”. Right to a Fair trial:
“Everyone has the right to a hearing, with due
guarantees and within a reasonable time, by a
competent, independent and impartial tribunal,
previously established by law [.] for the deter-
mination of his rights and obligations of a civil,
labor, physical, or any other nature.” (Pt. I, Ch.
I, Art. 8, Ap.1). Concerning the Right to Judicial
Protection: “Everyone has the right to a simple
and prompt recourse, or any other effective re-
course, to competent court or tribunals for pro-
tection against acts violating the fundamental ri-
ghts recognized by the constitution or laws or by
this Convention, even though such violation may
have been committed by persons acting in the
course of their official duties.” (Pt. I, Ch. Il, Art.
25, Ap. 1):"The States Parties undertake: a. to en-
sure that any person claiming such remedy sha-
[l have his rights determined by the competent
authority provided for by the legal system of the
state; b. to develop the possibilities of judicial
remedy; and c. to ensure that the competent au-
thorities shall enforce such remedies when gran-
ted.” (Pt. I, Ch. ll, Art. 25, Ap. 2, Sub-ss.a,.b.,c).

CONCEPTUAL FRAMEWORK ~TIl



e Inter-American Democratic Charter, OAS: can system for the promotion and protection of

“Any person or group of persons who consider human rights in accordance with its established
that their human rights have been violated may procedures.” (Pt. |, Art.8, Par. 1) ‘
present claims or petitions to the inter-Ameri- —
o
o
=
L
=
=
o
| .
Table 1. Political rights in international instruments. =
P
Article or o
rtic ]
Instrument - S
o
o
Universal
Declaration of 3 Effective remedy before the
Human Rights competent national courts
(1948)
Amgrican Access to the courts
Declaration on the
) . XVIII
Rights and Duties Simol d timel q
of Man (1948) imple and timely procedures

2°, ap. 3, inc. a) | Effective Remedy

The judicial, administrative,

and legislative or other competent
authority shall decide and deliver
the possibilities to dispute.

2°,ap. 3,inc. b)

International
Covenant on Civil The designated authorities will
and Political Rights | 2°, ap. 3, inc. c) | carry out all processes that will
(1966) qualify for an effective remedy.
Equality before the courts
of justice.
14 Due process before an authorized,

independent, and impartial body
established by law.

Independent electoral board to
oversee the electoral process and
ensure that it is conducted in a
fair and impartial manner and in
accordance with legal provisions

General Comment
25, adopted by

the Hu_man Rights 20 compatible with the Covenant
Committee art. 25 -
ICCPR (1996) Independent scrutiny of votes and

counting process with the possi-
bility of judicial review or other
equivalent processes




Article or

Instrument e

Due process before a competent,
independent and impartial
judiciary or tribunal previously
established by law

American
Convention on 25.1
Human Rights-Pact

Simple and timely resolution or
any other effective remedy before
the members of the competent
judiciary or courts.

of San José de
Costa Rica- (1969)

25.2

The commitment of the State
to provide possibilities of
judicial recourse

Commitment of the state to
ensure compliance with any
decision resulting from an appeal

Inter-American
Democratic Charter 8
(2001)3

Independent scrutiny of votes
and counting process with the
possibility of judicial review or
other equivalent processes

3 Although the IDC s not a treaty, it is a tool for interpreting the founding Charter of the OAS.

2. WHATIS ELECTORAL JUSTICE?

Electoral justice can be defined as a series of protective
means and mechanisms designed to uphold the prin-
ciples of free, fair and legitimate elections, as well as
to safeguard the political-electoral rights of all people.”

In general terms, electoral justice implies the pos-
sibility that all acts, procedures or resolutions asso-
ciated with the electoral process may be contested
as a way to ensure their adherence to the applicable
constitutional and legal framework of each country
in order to help guarantee the full exercise of poli-
tical-electoral rights. In this sense, electoral justice
plays a fundamental role in ensuring the integrity of
electoral registries; the eligibility or validity of electo-
ral candidates; respect for the rules of electoral cam-
paigns; access to the media or the financing of politi-
cal parties; and the authenticity of electoral results.

The international legal instruments previously ci-
ted do not necessarily take the topic of access to
electoral justice into consideration. However, the
Inter-American Court of Human Rights® states that
conditions must be established to ensure “effective
judicial protection,” which includes the protection
of all human rights provided for in the treaties, in-
cluding political and electoral rights. As such, except
for some specific references to criminal issues, the
precepts of the aforementioned treaties address all
fundamental rights in a more generic manner.

It is worth noting that the administration of electoral
justice contains one peculiarity: in some countries
the authority that resolves electoral disputes is not
part of the judicial branch. Indeed, although in gene-
ral electoral dispute resolution tends to be managed
by the judiciary®, either through ordinary or speciali-
zed means, there is in some cases an electoral organ
directly responsible for the administration of elec-

4. Orozco Henriquez, José de Jesus. (2013). Electoral Justice: IDEA International Manual, ed. IDEA International, et al.

5. Castafieda Gutman versus United Mexican States (2007).

6.  For example, Argentina, Brazil, Canada, the United States of America, Mexico and Paraguay.

CONCEPTUAL FRAMEWORK =~



toral disputes that is autonomous and independent
form the three classical powers (Executive, Legislati-
ve and Judicial).”

Entrusting the resolution of electoral disputes to a
body that has judicial functions is considered good
practice, even if the overall purpose of the body is
administrative. This is due to the fact that various in-
ternational instruments recognize the human right
to have “an effective remedy before a competent,
independent and impartial judge or tribunal” and
because its decisions must be founded on the pro-
visions stipulated in the law, a judicial body is ideal.

Bearing in mind the set of characteristics described
above, the purpose of this manual is to discern the

degree to which the legal structure responsible for
electoral dispute resolution complies with interna-
tional standards in the field (regardless of whether
or not it belongs to the judiciary). This analysis takes
into account both the legal system in which the elec-
toral justice system operates and how the law is
applied, paying close attention to the governance of
the following processes: the prevention, processing
and resolution of conflicts concerning the validity of
candidacies; the organization of campaigns; access
to the media or the financing of parties; the exerci-
se of suffrage; the authenticity of voting results; the
validity of candidacies; respect for the rules of the
electoral campaign; and transfer of power in public
institutions.

3. PRINCIPLES AND GUARANTEES OF THE ELECTORAL JUSTIGE SYSTEM

Electoral justice must align itself to the founding prin-
ciples of the electoral system, and abide by general
legal principles, particularly those found in proce-
dural law. The system of electoral justice must also
function in accordance with the guarantees incor-
porated in the legal framework, particularly those

that defend citizen’s rights. These guarantees can be
both organic and procedural, and their purpose is to
ensure that elections are carried out in accordance
with the law; that they are conducted in a free, fair
and genuine manner, and that they protect or restore
electoral rights.”

Table 2. Principles and guarantees of the electoral justice system

Principles Guarantees

On electoral matters

Organic

General legal matters

Procedural

Figure 1. Institutional guarantees of Electoral Justice

Independence of the Electoral Dispute Resolution Bodies

Independence and impartiality of its members

Organic guarantees

System of Accountability

7. For example, Costa Rica, Nicaragua, Uruguay.

8. Asinarticles 2 (3) (a) and 14 (1) of the International Covenant on Civil and Political Rights.
9.  Orozco Henriquez, y José de Jesus (2013). Electoral Justice: International Manual of IDEA International et al. pp86-87.

CONCEPTUAL FRAMEWORK =



a. Independence of the Electoral Dispute Re-
solution Bodies (EDRBs) refers to the separation
of dispute resolution bodies from any form of su-
bordination to other powers (executive, legislati-
ve, and judicial). For this purpose, both the Cons-
titution and current legal norms should provide
for the functional, administrative, and financial
autonomy of the institution responsible for elec-
toral justice.

b. Independence and impartiality of the mem-
bers: the independence of the institution itself is
insufficient; members should also act with absolu-
te independence,impartiality and professionalism.
Careful selection and appointment procedures

should exist, and the nomination of personnel
should fit the strict criteria of suitability and pro-
fessionalism. Regulatory provisions should ensure
stability in the position, as well as defining which
posts are incompatible with the performance of
the judicial function. There should also be statu-
tory provisions for the resolution of legal challen-
ges concerning court members, including protocol
on causes for dismissal, and conflicts of interest.

c. System of Accountability: this organic guaran-
tee refers to aspects such as transparency, publi-
city, and the system of responsibilities assigned
to the members of the judicial body.

Figure 2. Procedural Guarantees in electoral justice

Transparency, clarity and simplicity

Access to complete and
effective justice

Free-of-charge or at a minimal cost

Timeliness

(%)
()
(V]
-
c
(L)
S
©
=}
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©
S
=}
©
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o

Due process and the right to a
defense or hearing

I R A T Y R

Certainty and legal security

a. Transparency, clarity, and simplicity: Consti-
tutional, legal and regulatory provisions that over-
see controversy or appeals in electoral matters
should be drafted in clear and straightforward
language to ensure that it is easily understood by
stakeholders, observers, and especially by dispu-
te resolution bodies.

b. Access to full and effective justice: The provi-
sions outlined in the electoral procedural rules must
be accessible in terms of time, distance, and cost. It
must be possible to obtain a timely resolution that
defines the substance of the conflict without unjus-
tified procedural requirements or obstacles.

CONCEPTUAL FRAMEWORK =1



c. Free-of-charge, or at least, at a reasona-
ble cost: In principle, access to electoral justice
should be free. In countries where the service has
a cost to those who decide to file a lawsuit, care
should be taken to ensure that this can be done
for a reasonable and accessible sum and that it
does not constitute an impediment.

Another standard measure is the establishment
of sanctions or fines against those who file law-
suits, complaints, or frivolous reports without
factual or legal support.

d. Timeliness: Asageneralrule, judicial processes
must reach a quick solution. The importance of ti-
meliness in electoral affairs is paramount, and the
principle of legal finality takes precedence. Given
that there are legally specified periods for each
electoral phase, decisions must be both timely
and definitive. This implies that conflicts must be
resolved before the conclusion of each respective
phase of the electoral contest (e.g., any questions
arising around the validity of an electoral candida-
te must be resolved conclusively before the elec-
toral registration period has been completed).

e. Due process and the right to a defense or to
be heard: this guarantee refers to a person's right
to present their case before the authorities. It is
the duty of the legal authority to hear and study
the arguments presented. Likewise, all parties
must be guaranteed the right to present eviden-
ce in support of their claims; and the respective
authority has an obligation to weigh up the evi-
dence and to evaluate the claims presented by
both parties. The principle of equality between
the parties should apply at all times.

f. Certainty and legal security: As a procedural
guarantee, this principle obliges the institutions
responsible for electoral dispute resolution to in-
terpret and apply constitutional, legal, and statu-
tory norms in a coherent and consistent manner.
When a change of circumstances warrants the
need to review existing legal interpretations, the-
se changes should be exceptional and fully justi-
fied. This will ensure the independence and im-
partiality of the authorized body.

CONCEPTUAL FRAMEWORK =1l

4. INTERAMERICAN STANDARDS FOR THE DELIVERY OF ELECTORAL JUSTICE

It is relevant to take into account the scope of
the aforementioned international norms. The In-
ter-American Court of Human Rights (IACHR) establi-
shes that in order to fully understand the norms of
the American Convention, it is essential to analyze
both the wording of the treaty and the way that it
has been interpreted by this Court.'’ In this sense,
the following criteria should be considered as com-
plementary to international norms:

ment of political rights. Therefore, the minimum
guarantees enshrined in Article 8.1 of the Conven-
tion must also be observed in this area, insofar as
they are applicable to the particular procedure.

All organs exercising functions of a materially ju-
dicial nature have the duty to adopt fair decisions
based on full respect for the guarantees of due
process established in Article 8 of the American
Convention, and in accordance with the princi-
a. Judicial Function: Decisions issued by internal ples of constitutionality and legality.*?

bodies on electoral matters may affect the enjoy-

10. ACHR. Case of Almonacid Arellano, Judgment of September 26, 2006, Series C No. 154, paragraph 124 and Case of Lépez Mendoza
v. Venezuela, Judgement of September 1, 2011, paragraph 95.

11. Case of Lopez Mendoza v. Venezuela, Judgement of September 1, 2011, paragraph 76

12. Ivcher Bronstein Case, Judgment of February 6, 2001, Series C No. 74, paragraph 102; Baena Ricardo et al Case, Judgment of Fe-
bruary 2, 2001, Series C No. 72, paragraph 124; Constitutional Court Case, Judgment of January 31, 2001, Series C No. 71, paragraph 69;
and Judicial Guarantees in States of Emergency (Articles 8, 25, and 27.2 of the American Convention on Human Rights). Advisory Opinion
0C-9/87 of October 6, 1987, Series A No. 9, para. 27. Case of Yatama vs. Nicaragua, Case de 23rd June 2005, paragraph 149



b. Non-judicial authority: Article 8.1 of the Con-
vention, which refers to every person’s right to a
hearing by a competent legal body that has the
authority to rule over the “determination of his
rights,” is equally applicable to the supposition in
which a non-judicial authority issues a decision
affecting the determination of such rights.:

c. Due legal process:* The right to due process
refers to a series of formal requirements that
must be observed in order to protect the rights of
persons involved in a legal dispute. It is a guaran-
tee that the Rule of Law must provide in order to
ensure a fair solution for the parties. Due process
comprises the following rights and principles:

e The right of access to justice: the right of
access to a system of administration of justi-
ce governed by pre-established, impartial and
independent judicial bodies, with authority to
declare the right to be contested or to restore
the violated right, interpreting it and applying
it in specific cases. In electoral matters, these
bodies may be specialized bodies.

e Procedural equality: implies the right to uni-
versal access to justice for all persons, regard-
less of their sex, age, color, nationality, origin
or background, or any other social condition.
Procedural equality also establishes the need to
ensure equal treatment of all concerned parties
(though it is possible to make justifiable distinc-
tions when the party in question belongs to a
group known to have been discriminated).

e The effective and efficient management of
Jjustice: disputes must be resolved (definitively)
within a reasonable time frame, taking into ac-
count the complexity of the case, the proce-
dural activity of the interested party and the
conduct of the judicial authorities. In the field
of electoral justice, this guarantee acquires
even greater relevance due to the potentially
irreparable effects or irregularities that can

arise as a result of being excluded from any
given stage of the electoral process.

e Legality: the rules of the process are subject
to the formal law. In this sense, the procedural
law must be sufficient to regulate the judicial
responsibilities, as well as that of the parties
concerned.

* Right to defense or hearing: Equal oppor-
tunities must be granted to the parties throu-
ghout the legal process. All parties have the
right to present and analyze evidence, lodge
appeals, and express arguments or observa-
tions that correspond to their rights, based on
the concept of equal rights for all. This concept
also contemplates the right to defense and/or
justification in all procedural resolutions.

e Principle of pro sententia: All procedural ru-
les should be interpreted to facilitate the ad-
ministration of justice and not as an obstacle
to achieving it.

e Consistency and completeness: The senten-
ce must be founded on scrutinized facts, the
arguments put forward by the parties and the
evidence received during the legal process.

d. Control of conventionality and constitutiona-
lity: The right to effective judicial protection must
include the possibility of verifying, in a timely and
effective manner, that the practices, resolutions,
and norms that are sanctioned do not contradict
constitutional principles or International Human
Rights Law (conventionality control). **

e. Obligation to provide ground for decisions:
Any decisions taken by internal bodies that may
affect human rights, such as the right to political
participation, must be duly substantiated and le-
gally motivated.'® To the contrary, such decisions
would be considered to be arbitrary. To substan-
tiate or motivate means to express legally valid
reasons that support the decision taken, in a cohe-
rent and orderly manner.

13. Case of Yatama vs. Nicaragua, Case de 23rd June 2005, paragraph 149

14. Rodriguez Rescia, Victor Manuel. Due legal process and the American Convention on Human Right. Interamerican Court on Human
Rights. San José, Costa Rica. 1998. Aviable in: http://www.corteidh.or.cr/tablas/a17762.pdf.

15. ICDH, Report No. 113/06 Case 12.535 (Jorge Castafieda Gutman) October 26, 2006, paragraph 140. Anex 32

16. Ibid, paragraph 152
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There are three aspects to correct substantiation
and motivation:

f.

1. The grounds on which the decision has been
based must be clear'’, demonstrating a rigorous
and systematic treatment of the evidence pro-
vided by the parties, and substantiating the le-
gal grounds for the overall assessment.

2. To substantiate the legal basis of the deci-
sion demands an exercise of interpretation and
argumentation that goes beyond the mecha-
nical application of the statutory provisions.

3. The substantiation of the legal reasoning
must include all elements of the dispute pre-
sented by all parties and acknowledge the
entire body of evidence. It should be written
clearly and precisely.*®

Provision of an effective judicial remedy:

effectiveness, accessibility, and efficacy: The
main purpose of international Human Rights
Law is to protect individuals against the arbitrary
exercise of state power. In this regard, States are
obliged to provide citizens with effective judicial
remedies to protect them against possible viola-
tions of their fundamental rights." The guarantee
of effective legal remedy is a basic pillar, not only
of the American Convention, “but also of the very
rule of law in a democratic society”.”°

17.

|bid. Paragraph 153
Iberoamerican Code On Judicial ethics. Xl Iberoamerican Judicial Summit, Chapter Ill, Motivation. Available at: http:// www.oas.
org/juridico/PDFs/mesicic5_mex_ane_57.pdf

18.

19.
20.
21.
22.
23.
24.

Article 25 of the American Convention of Human Rights.

i. Effectiveness of the remedy

The remedies available to achieve judicial clarifi-
cation of Human Rights violations must be more
than a mere formality; they must adequately
protect the right to justice of persons under the
judicial of the State and provide the person with
a real possibility of lodging an appeal.”

An effective judicial remedy must offer a so-
lution to a legal dispute. Effectiveness implies
that the judicial body has evaluated the merits
of the complaint.” For legal protection mecha-
nisms to be truly effective, the body to which
the complainant turns must be trusted to arri-
ve at a well-reasoned conclusion, demonstra-
ting a rigorous assessment of the merits of the
case, and the ability to identify possible com-
pensation for any possible infringements of
their rights.”

ii. Efficacy of the appeal

In this context, efficacy means that the formal
requirements to lodge an appeal are minimal
and do not constitute an obstacle to access
justice, nor impede the resolution of the legal
dispute in any way.* Efficacy implies that the
series of assumptions on which a case is based
draws on existing legal provisions, thus allowing
all acts to be subjected to appeal.

Caso Lopez Mendoza v Venezuela, Judgement on 1st September of 2011. Paragraph 76

Ibid

Castafieda Gutman versus United Mexican States. Judgement 21 march, 2007, paragraph 58.

Ibid paragraph 63

Guarantees for the Independence of Justice Operators: Toward Strengthening Access to Justice and the Rule of Law in the Ameri-
cas, Inter-American Commission on Human Rights, OAS/Ser.L/V/Il. Doc. 44, December 5, 2013
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I I I OBSERVABLE CHARACTERISTICS
= OF ELECTORAL JUSTICE =

CHARACTERISTIC 1: INDEPENDENT AND IMPARTIAL ELECTO-
RAL DISPUTE RESOLUTION BODIES

in the credibility of its authorities to resolve

conflicts inherent in any contest for power.
This credibility is built on the impartial nature of the
system'’s institutions, which should be independent
of political or partisan interests.

The essence of any electoral justice system lies

International treaties regard the courts as the ultima-
te guarantors of fundamental rights, given that the
courts provide the greatest guarantee of impartiality
within a republican system of government. The judi-
cial branch is entrusted with the interpretation and
enforcement of the legal order in the resolution of
conflicts, the prosecution of illegal acts and, more ge-
nerally, with upholding and protecting citizens’ rights
in accordance with due legal process. In systematizing
international standards to ensure the independence
of the judiciary, the Inter-American Commission on
Human Rights (IACHR) insists that members of the
court are key players in the protection of human ri-
ghts in a democratic state. The judiciary also ensures
adherence to due process where the State is authori-
zed to issue sanctions.”

Given that international electoral norms include
effective legal appeal as a protection of political ri-
ghts, the standards for judicial independence pre-
viously established in various international instru-
ments and systematized by the Commission should
also apply. In this sense, the principles that guide
the professional conduct of members of the judi-
ciary should be the benchmark for persons, ordinary
courts, and specialized courts responsible for the
governance of electoral justice. These principles are
also applicable to specialized electoral authorities

25. |bidem

who are not officially ascribed to the judiciary, but
who nevertheless have judicial functions.

Therefore, in order to guarantee the autonomy and
impartiality of bodies responsible for electoral dis-
pute resolution, their legal independence should
be ensured at the highest possible level. Thus, the
separation of powers must be established at the
constitutional level, where it should be clearly stated
that the electoral judicial body is independent of the
Executive and Legislative branches and that it is not
subordinate to either of these powers.

The same logic of separation must be applied to the
electoral authority or the legally recognized inde-
pendent electoral body. National constitutions and
laws must enshrine this principle, and the system of
administration of justice as a whole must be organi-
zed in such a way that guarantees the independence
of the Judicial and Electoral branches.

As specified by the United Nations Comission on Cri-
me Prevention and Criminal Justice any situation in
which the functions and responsibilities of the judi-
cial branch and the executive branch are not clearly
distinguishable or in which the latter can control or
direct the former is incompatible with the concept
of an independent tribunal.?®

However, this guarantee must move beyond the
theoretical realm. Situations such as excessive fi-
nancial dependence on parliamentary budgetary
allocations should be avoided. The independence
of judicial bodies should be manifested in practices
such as the respect for the timely appointment of
authorities; the upholding of a fair and transparent
process of selection of the authorities responsible
for the administration of justice, respecting their
independence in deliberation processes, their deci-
sions, the general functioning of the judiciary, and
disciplinary procedures that offer the aforementio-
ned guarantees.

26. United Nations Basic Principles on the Independence of the Judiciary. United Nations (UN). Adopted by the General Assembly in 1985.
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Figure 3. Indicators of an independent and impartial court system
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a. Selection and appointment procedures: An
adequate process for the selection and designa-
tion of authorities is crucial in order to guaran-
tee the independence and impartiality of the
authorities responsible for the administration
of electoral justice. In the absence of minimum
standards, the selection mechanism could affect
the impartiality of the authorities, resulting in
partisan allegiances.”’

So as to guarantee the autonomy, independence,
and objectivity of the justice operators, it is essen-
tial that the selection and appointment process
be based on the personal merit and professional
capacity of the candidates, giving importance to
their experience and their suitability to the speci-
fic functions they are expected to perform.

b. Autonomy: An essential way to guarantee
the institutional independence of the electoral
judicial authority is to ensure that it does not de-
pend on the financing granted by other powers/
institutions and that it has sufficient resour-
ces to guarantee the successful execution of its
functions.

The legal framework should designate a percen-
tage of the general budget for electoral justice,
in order to avoid situations in which the amount
of the budget is determined discretionally by
the executive branch, legislative branch (or any

other public institution). Negotiations based on
the need to ensure the allocation of an adequate
budget could significantly compromise the auto-
nomy of electoral justice.?®

According to the recommendations made by the
IACHR regarding the judicial branch, prosecutor’s
offices and defense attorney’s offices, the elec-
toral justice system should be able to participa-
te effectively and publicly in the preparation of
their budget, as well as other internal decisions
that directly concern them.”” With regards to
budgetary management, one way to guarantee
independence is to entrust the administration of
financial funds directly to a corresponding entity,
or to an independent body in charge of their go-
vernment and administration.*

c. Structural guarantees: The exercise of
electoral justice must provide the following
guarantees:

The mechanism for assigning cases should be
based on objective criteria, such as the ran-
dom allocation of cases through an automatic
distribution system based on either alphabe-
tical order or on the order of entry. The allo-
cation criteria must be public and sufficiently
precise to avoid manipulations in the system
of case allocation.*

27. Guarantees for the Independence of Justice Operators: Towards Strengthening Access to justice and the Rule of Law in the Ameri-

cas, InterAmerican Commission for Human Rights OEA.
28. Ibid. Paragraph 50.

29. |lbid. Paragraph 53.

30. Ibid. Paragraph 54.

31. lbid Recommendation 11.
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. There
should be predictable clear and objective crite-
ria for the promotion and career development
of professionals working within the branch of
electoral justice, based upon their merits and
professional capacity.® It is recommended that
the electoral body has its own civil service,
which is responsible for the professionalization
of officials within the branch of electoral justice.
] Decisions
related to the remuneration of officials wor-
king within the branch of electoral justice
should not form part of political negotiations
nor be used as a pressure tool to condition the
decisions of judges.

There should be guarantees of pro-

tection for personnel working in the field of
electoral justice. When their lives or personal
integrity are at risk, comprehensive strate-
gies of prevention should be devised in order
to avoid attacks, aggression, or harassment
against them.
. Fixed terms
of appointment for high officials is a condition
for the independence of the judicial electoral
authorities. A predetermined and sufficient
period of time in the role allows the professio-
nals in this field the necessary stability to carry
out his or her work independently and auto-
nomously without pressure or fear of being
subjected to the confirmation or ratification
of subsequent authorities.

d. Codes of Conduct: Disciplinary proceedings
against those that form part of the authorities
governing electoral justice must ensure full ad-
herence to due process and legal principles.

This type of legal process must comply with mini-
mum guarantees, in addition to procedural safe-

32. Ibid Recommendation 12.

33. Ibid Recommendation No. 22.
34. Ibid Recommendation No. 25.

guards, which are indispensable to avoid arbitra-
riness. These include:

¢ That the law specifies conduct that may lead
to the imposition of disciplinary measures.

e That the law indicates the gravity of the
offense.

* That the law indicates the type of disciplinary
sanction that will be applied to each offense.

States should refrain from resorting to discipli-
nary measures as a means of retaliation against
the legal judgment emitted by judicial officials re-
lated to their resolutions.*

Disciplinary proceedings should allow for the pos-
sibility to appeal to a hierarchical superior, ensu-
ring a careful analysis of the facts and evidence in
relation to the protection of affected rights. The
solution must offer a suitable and effective judi-
cial remedy that should be directly proportional
to the legal process in question.**

e. Court’s decisions: It is recommended that
the judicial body responsible for electoral justi-
ce be the last to interpret the legal and consti-
tutional norms within its mandate. While rulings
of the electoral body may be subject to review,
this should be under exceptional circumstances
and not common practice. However, reviewing
the decisions of the electoral authorities should
not delay the delivery of the ruling in question.
This recommendation is of particular relevance
to Supreme Courts or Constitutional Courts in ca-
ses where the electoral authority belongs to the
judicial branch. It may also be applicable to any
other judicial authority when the authority does
not form part of the Judicial Branch. The regula-
tion of these provisions must take into account
the particularities of the electoral process. *°

35.  Explicitly stated by the Interamerican Court on Human Rights in the Yatama v. Nicaragua case. Judgement from June 23, 2005,

paragraph 152.
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f. Conventionality and constitutionality con-
trol: Effective judicial protection includes the ri-
ght of every person to question the constitutio-
nality or conventionality of any law that allegedly
violates a fundamental political-electoral right.

It is therefore important to identify whether the
system of electoral justice authorizes the body of

CHARACTERISTIC 2. ACCESS TO JUSTICE

All activities associated with the administration of
elections should be subject to judicial review in the
event of being challenged by a dissatisfied party. The
legal framework should regulate the means, proce-
dures, and persons authorized to challenge electoral
activities, as well as any limits on the timeframe in
which this should be done. Procedural requirements
should not constitute unreasonable obstacles to the

electoral justice to carry out this function. While
the absence of this function cannot necessarily
be considered a deficiency, imbuing the electo-
ral justice authority with the power to exercise
such control — be it diffuse or concentrated-- can
strengthen the independence of the institution in
question from other authorities.

full enjoyment of the right to effective legal protec-
tion. This means that there should be reasonable
constraints on the inadmissibility of claims or legal
remedies. Finally, the laws and regulations must be
clear and constant, and there should be no modifica-
tions without due warning. When changes are made
to the procedures, this should be done well in ad-
vance of the electoral process to which they apply.

Figure 4. Indicators of access to justice
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a. Legally challengeable actions: Although in
principle, all stages and activities associated with
electoral administration should be subject to ju-
dicial control, it is particularly important that the
legal framework contains the rules and means for
the presentation of legal challenges and consulta-
tions to the relevant electoral authorities.

The following processes should be closely moni-
tored: electoral registration or exclusion of vo-
ters from the electoral rolls; registration of po-
litical parties and other entities who are legally
permitted to nominate candidates; registration
and approval of candidates; respect for the ru-
les of the electoral campaign; enforcement of

sanctions against parties or candidates; access
to the media or public financing of the parties;
the validity of the votes deposited at the polling
stations; administration of election day logistics,
polling and tally of the results. The grounds on
which electoral votes can be annulled at a polling
station should be clearly stated, be it the partial
or total annulment of the votes that have been
cast at a given voting table.

b. Authorized legal actors: The legal fra-
mework must guarantee broad access to legal
protection to anyone claiming that their political
rights have been infringed upon. The following
rules could serve as a general outline:
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* Political groups should be able to challenge
the electoral register;

 Citizens must be able to challenge their inclu-
sion in or exclusion from the electoral register;

 Citizens must be able to challenge the refusal
to register their candidacy or the postulations of
other candidates, as well as any violation of their
political-electoral rights;

* The electorate should be able to demand the
protection of the right to suffrage when the full
enjoyment of this right unduly prohibited or if
their freedom to exercise their rights is affected
in any way;

e (Citizens must be able to denounce the
non-compliance of the electoral campaign norms;

e Political groups and candidates should be able
to question the allocation or distribution of pu-
blic funding or spaces for the dissemination of
electoral propaganda in the media;

* Political groups and/or political contenders in
the election must be able to challenge the vali-
dity of votes considered individually; of the elec-
tion in a given voting table or of the election as
a whole, insofar as they refer to the category in
which they participate;

* Theelectoral authority must have the broadest
legitimacy to promote, among others, any of the
processes referred to in the previous sections.

CHARACTERISTIC 3. FAIR AND EFFECTIVE PROCESS

Article 25.1 of the American Convention incorpora-
tes the principle that everyone has the right to an
effective remedy that swiftly and effectively protects
him or her against acts that violate his or her fun-

c¢. Formal procedural requirements: In order
to file a claim or make an appeal requesting the
protection of a right, the following information
must be provided: identification (name and sur-
name) and signature of the person presenting the
claim; an address to where any notifications can
be sent; documents that prove the identity of the
person presenting the claim; an account of the
facts and a description of the event in question;
the offence or wrongdoing that this act has cau-
sed to the complainant, including evidence where
this is required. In the case of amendable errors
or omissions, inadmissibility due to defects in ma-
tters of form should be applied restrictively.

Any error or fault in the identification, catego-
rization, or qualification of the action, incident,
appeal or affair in question, should not be an im-
pediment to accessing justice. Legal admission of
the dispute should only require that the facts are
presented, the evidence is provided, and that the
intention of the party is clear. The relevant court
must give the complaint, action or appeal, the le-
gal process to which it is entitled.

d. Economic requirements: Although acces-
sing justice should be free-of-charge, it is accep-
table to demand deposits, bonds, fines or other
costs to avoid the presentation of malicious or
frivolous claims. However, the economic cost for
filing must be reasonable so as not to constitu-
te an insurmountable obstacle to the access to
justice.

damental rights. This implies, among other issues,
that the processing of electoral disputes must be
adequate to resolve the case in a timely manner and
provide an effective remedy to the affected right.

OBSFRVABI F CHARAGTFRISTICS OF FIFGTORAL JUSTICE AN



Figure 5. Indicators of a fair and effective process
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a. Timeliness: The legal framework should de-
termine specific timeframes for filing complaints,
challenges, and appeals. These must be carried
out in accordance with the predetermined stages
of the electoral process. This may imply that cer-
tain activities must be challenged within an extre-
mely limited timeframe, sometimes two or three
days, a few hours or even immediately as the is-
sue arises, so as to avoid irreparable damages.

It is important that the legislation establishes time
limits for the resolution of all the challenges or
inquiries. The electoral courts must offer timely
resolutions to electoral disputes and have at their
disposition the possibility to accelerate the esta-
blished time constraints; or to offer even swifter
resolutions should the circumstances so require.
This is done in order to deliver an effective res-
ponse to the complaint, challenge, or appeal. It is
acceptable for higher judicial bodies to be granted
longer time limits than those imposed on the first
instance courts, provided that they emit a timely
decision.

b. Rightto defense and participation: Any citizen,
political party or candidate that is affected, should
have the right to participate in the contestation of
candidacies, campaigns or the acquisition of creden-
tials, as as well as in demands for electoral annulment
and in trials to protect political-electoral rights.

c. Preclusion: Procedural rules and fair legal
practice must ensure that the proper stages are
completed and that any resolution that has been
issued, and that has not been challenged within
the legally stipulated timeframe, is irrevocable.

There must be deadlines for lodging complaints
regarding issues that have a direct effect on the
advancement of the electoral timeline.

In particular, during the period of registration
of candidacies, timeliness is of the utmost im-
portance. It is therefore advisable to determine
who is eligible before the election period begins.
Challenges regarding the elegibility of candidates
that arise after the registration period has ended,
must be based on events dated after the official
declaration of candidacy.

d. Evidence: There must be a catalog of evi-
dence that can be presented before judicial au-
thorities. It should be comprehensive, including
evidence such as documents, testimonies, and
expert witnesses. The basic inadmissibility of cer-
tain evidence should be accounted for in the law
However, in specific cases, particularly those that
challenge the results of an electoral process, the
judicial/legal body must have broad powers to
allow only that evidence that is suitable or per-
tinent. The court should also have the authority
to demand further evidence when necessary. In
the absence of an explicit rule on the system of
evaluation of evidence, the rule of sound criticism
should be applied.

e. Legal notification procedures: The legal
framework should establish notification procedu-
res, both regular and alternative, as well as legal
stipulations concerning the timing of legal noti-
fications, and the legal consequences for incom-
pliance. Inthe case of electoralirregularities or dis-
crepancies with the electoral results, resolutions
should be put into effect swiftly and efficiently.
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f. Substantiation, and legal reasoning of the
resolutions: All resolutions should respect the
principle of congruence. In other words, the re-
solution of the case must draw on the acts and
events that were scrutinized by the legal authori-
ties, and the evidence submitted.

The obligation to provide substatntial explanation
“is a guarantee linked to the proper administra-
tion of justice, which protects the right of citizens
to be judged according to the motives that are
provided for in the Law, and gives credibility to
legal decisions within the framework of a demo-
cratic society.”®

Substantiation and motivation implies:

¢ Indicating the legal basis for the decision taken,
¢ |dentifying the facts that indicate the non-com-
pliance (legal grounds) analyzed in the sentence,

* The consequences of the adopted resolution.?’*

The duty to substantiate the judgment constitutes
part of the right to defense since the interested
party can only appeal the decision adequately if he
can refute the legal grounds on which the decision
is based.

g. Available remedies: The means or legal re-
medies available to challenge the electoral dispute
resolution should be recognized as a procedural
guarantee. There should be a minimum of two
possible instances of review. The legal timeframes
and the process of appeal should be made clear.

Challenges to the validity of votes cast, or to the
election as a whole, should contemplate the fo-
llowing principles:

e Activities of electoral authorities: the assump-
tion that the documentation prepared by electo-
ral authorities at polling stations is assumed to be
correct.

* The acts or resolutions that are not contested
within the legally established timeframe are irre-
vocable and unguestionable.

e The grounds for annulment must be provided
for in the law. The declaration of annulment must
be interpreted and applied restrictively, and only
when the legal and factual circumstances have
been legally established.

* The declaration of annulment of an election ba-
sed on the violation of constitutional norms, in the
absence of taxative grounds, must be considered
a last resort. This measure must only be applied
under extenuating circumstances, in which it is
manifestly impossible to identify the authentic
expression of the will of the electoral body, and
when no other less injurious remedy exists.

« Valid votes must not be annulled for acts, faults,
or irregularities that do not affect the authenticity
of the election.

e Unlawful acts, faults, or irregularities do not
justify the annulment of the election if it is not
proven that they modified the results and affec-
ted the assignment of positions.

* To the extent legally provided by the law, the
recounting of votes should be the preferred out-
come when there are well-established doubts
about the results obtained through the electoral
documentation.

CHARACTERISTIC 4: ADMINISTRATION AND TRANSPARENCY OF ELECTORAL JUSTICE

The demand for transparency in the workings of the
authorities is based on the right of each person to
seek and receive such information from the gover-
nment and other authorities. This right, enshrined
in Article 13 of the American Convention of Human

Rights, must also be implemented in the electoral
context due to the high levels of citizen interest in
the decisions and procedures that could impact on
the exercise of their political rights.

36. IACHR. Case Chocron v. Venezuela. Judgement July 1, Series C No. 227, paragraph 118.
37. IACHR. Case Yatama v. Nicaragua. Judgement June 2013, 2005. Serie C No. 127, paragraph 153.

38. lbid Recommendation No 25.
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Figure 6: Electoral justice administration and indicators of transparency
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a. Publicity: The system of electoral justice
should contain norms that uphold the principles
of public accountability and transparency. All in-
formation regarding legal resolutions and the ses-
sions in which they were issued should be made
public and communicated in a language that is sim-
ple and accessible to facilitate the understanding
of those who are not familiar with the specificities
of electoral systems.

b. Accountability: Electoral justice is a public
service that should be subject to a system of ac-
countability. This ultimately serves to bolster the
credibility of the judicial authority and its resolu-
tions. Therefore, accountability should be unders-
tood as the judicial body’s adherence to the law.

Similarly, accountability also implies the obligation
to make public the information regarding the ad-
ministration of the body in question. This inclu-
des information on public expenditure, income,
human resources, and the hiring of third parties,
amongst others.

It is also recommendable that the institution
should build an archive, containing details of the
work carried out by the institution, which should
include a register of the electoral disputes proces-
sed and the sentences emitted. This information
should be made publicly available.

c. Security and legal certainty: To provide secu-

rity and legal certainty to those who participate in
an electoral process, the applicable legal and nor-

39. Orozco Henriquez, op. cit. page 115.

mative framework must be made clear. It is also
imperative to emphasize that the legal framework
cannot be modified at the last minute.

The ideal moment in which to introduce changes
is between six and three months before the elec-
toral process has begun, which ensures that both
electoral authorities and political actors have a
reasonable amount of time to adapt their internal
regulations.

d. Codes of conduct and disciplinary proce-
edings: The codes of conducts of judges and of
members of dispute resolution bodies is twofold*:

a) It is a guarantee that the removal of one of
the judges will not take place unless it can be
proven that they have carried out an act of
professional misconduct.*®

b) The institution guarantees that any of its
members found to be engaging in improper
conduct in the performance of their duties will
be subject to sanctions, disciplinary measures
or dismissal.

e. Conflict of interest and professional stan-
dards: Dispute resolution bodies should have ex-
plicit norms, practices, and codes of conduct for
handling conflicts of interest. Practices such as the
random assignment of legal cases to judges can
bolster public confidence in dispute resolution bo-
dies. The law may also provide for some instances
in which a judge may turn down a case or hearing
to avoid a possible conflict of interest.

40. Constitutional Court v. Peru (2001); and Camba Campos and others. (Constitutional Court) v. Ecuador (2013).
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f. Professionalization of electoral justice per-
sonnel: Likewise, it is fundamental to have a sys-
tem of professionalization of the authorities that
deliver electoral justice. There should be a trans-
parent system of career hierarchy, in which pro-
motion is based on objective criteria that prioriti-
zes the establishment of a system of professional
merit.

g. Capacity-building: This guarantee implies
that dispute resolution bodies are capable of ca-
rrying out their duties and electoral responsibili-
ties with the legally established conditions, with
increasing effectiveness and efficiency, and lowe-
ring costs when possible.

This requires that the State must provide a suffi-
cient budget for the exercise of its functions, and
also that it must be delivered promptly.

N

EOM in Costa Rica (2018)
attending a meeting with the
Superior Electoral Tribunal.
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I‘I METHODOLOGICAL FRAMEWORK
 ——

1. GRITERIA FOR OBSERVING ELECTORAL JUSTICE SYSTEMS

a. What to observe? Observation of electoral
dispute resolution mechanisms should take into
account both the legal and constitutional fra-
mework of the host country and the practical im-
plementation of norms and regulations.

The discrepancy between the norms, the structu-
ral organization of electoral justice and provisions
for effective remedy can amount to a deficiency;
for example, when it affects the independence
and impartiality of the authorities responsible
for upholding electoral justice. However, it is also
conceivable that the legal system exceeds the mi-
nimum standard set out in the law, and promotes
adherence to international standards. It is essen-
tial that the designated legal specialist identifies
these traits, and that they are expanded upon in
the report and taken into account when formula-
ting conclusions and recommendations.

The purpose of this manual is to facilitate the uni-
formity of observation criteria and to contribute
to the production of more homogeneous data.
This serves to further professionalize the work
carried out by the OAS/EOM and to deepen its
understanding of electoral justice systems in the
region. With this in mind, this manual contains
a series of forms, outlines and checklists which
provide an essential guide to the way information
should be systematized.

Nevertheless, field experts in electoral justice are
expected to broaden the criteria of observation and
go beyond the scope of elements included within
this manual, as long as they are careful to use nor-
mative and applicable criteria that have a tangible
impact on the assessment of the electoral justice
system and the resolution of electoral disputes.

b. How to observe? The observation of elec-
toral justice systems should begin with a com-
pendium of constitutional norms, national laws,
and current regulations. Likewise, the specialist
should consult current legal doctrine and juris-
prudence in the related area, which will shed li-
ght on how previous cases in the field of electoral
justice have been resolved.

Analysis of constitutional and legal norms per-
mits the observer to evaluate the key legal ins-
truments that underpin the administration of
electoral justice, as well as bringing to light any
gaping omissions. On this basis, the specialist can
better evaluate the adherence to international
standards; the independence, and impartiality
of the institutions responsible for electoral justi-
ce; any impediments to the access to justice; the
guarantees for a fair and effective process; and
the transparency of the electoral justice system.

The information should then be gathered in the
field, by conducting interviews with electoral au-
thorities, representatives of political parties and
candidates, in addition to prominent public or pri-
vate institutions.

The specialist is expected to compare and con-
trast the information obtained through the in-
terviews and corroborate it with what is known
about the general functioning of the electoral
justice. This process entails an assessment of
whether the judicial body performance is in line
with international parameters, whether current
national norms are respected; and examples of
applicable jurisprudence. These tasks should be
carried out in such a way so as to avoid replacing
the work or criteria of the designated authorities
in the area.

c. Sources of information: The applicable nor-
ms - constitutional, legal, and regulatory - and the
jurisprudence of the highest authority of electo-
ral justice are considered to be primary sources.
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Jurisprudence helps to understand how normati-
ve provisions have been applied in the past. Addi-
tionally, a study of jurisprudence enables the ex-
pert to compare past and present application of
electoral regulation, potentially shedding light on
any resolutions issued during the electoral pro-
cess being observed by the EOM. If a legal ‘pre-
cedent’ is overlooked, or if specific criteria in ju-
risprudence are ignored, the causes for this must

be observed and adequately explained by the
electoral authority, bearing in mind that in such
cases the duty to substantiate takes precedence.

The data extracted from interviews, legal doctri-
ne, studies produced by private entities and jour-
nalistic texts are non-official secondary sources.
The official sources are considered to take priori-
ty over these.

2. STRUCTURE OF THE ELECTORAL OBSERVATION MISSION AND THE OBSERVATION OF ELECTORAL JUSTICE

Figure 7. Structure of the EOM/OAS

LSecretary General of the OASJ

Secretary for Strengthening
Democracy (SSD)

l DECO Director J

Chief,
Election Observation Section

L Chief of Mission J

lDeputy Chief of MissionJ

————f—————

l Core Group Specialists J l

General Coordinator J l

Mobile Group J

Political Analysis J
N N

Regional Coordinators

L Press J

International Observers J

Methodologies Coordinator J

Gender J
N
Political Financing
-
Electoral Justice J
N
Indigenous people
and Afro-descendants
A
Media
N

Other J
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a. Duties of EOM specialists in electoral justice: Secretariat of the OAS. It culminates in the deploy-
Specialists in electoral justice are responsible for ment of the EOM in the host country. This phase of
advising all other members of the Core Group on  observation includes the following steps:

issues related to electoral justice. Additionally,
they have the following functions:

e Formulate a work plan and present it to the
Deputy Chief of Mission.

e Coordinate and perform all duties specified
in the Methodology for Specialists in Electoral
Justice.

¢ Collect and systematize the information nee-
ded to carry out the electoral observation, in-
cluding the indicators of this methodology.

e Prepare a preliminary analysis on the system
of electoral justice.

* Prepare for and carry out the observatory
visit to the host country

e Coordinate and carry out meetings with key
stakeholders in the country

 Participate in all meetings requested by the
Chief and Deputy Chief of the OAS/EOM

e Inform the Chief and Deputy Chief of the
OAS/EOM on aspects related to electoral justi-
ce throughout the electoral process.

* If necessary, systematize the information
compiled by the regional coordinators.

* Present information concerning the most re-
levant aspects of electoral justice. The specialist
will provide brief reports to be included in official
press releases, interviews and press conferences
organized and circulated by the OAS/EOM.

* Prepare the preliminary study, the prelimi-
nary report, and the final report using the data
and findings obtained throughout the EOM.
These should include specific recommenda-
tions aimed at strengthening dispute resolu-
tion mechanisms in the electoral process of the
country being observed.

* Sign and abide by the Code of Conduct for
International Election Observers.

 Fulfill other functions assigned by the DECO
Director.

Step 1: Design and approval of the work plan

Once the OAS/EOM Electoral Justice Specialist
has been appointed by the DECO Director, the
first task entails the design of a work plan. The
plan is put together by the specialist and subse-
quently approved by the Deputy Chief of Mission.
The basis of the work plan is made clear in the
steps outlined below.

Step 2: Preparation of the preliminary study

The objective of preparing a preliminary study
is to obtain an initial assessment of the electoral
justice system in the host country. The prelimi-
nary study provides a solid foundation on which
to build a more detailed and nuanced analysis of
the mechanisms for dispute resolution. The preli-
minary study should describe the current regula-
tions as well as providing information on any legal
reforms that have been put into place since the
last elections.”

The preparation of the preliminary study requires
compiling documents, systematizing available in-
formation, and drafting the text.

* The compendium of documents includes
information on the normative framework that
regulates the electoral justice system and
dispute resolution mechanisms, as well as re-
ports on the application and delivery of elec-
toral justice.

e The specialist is expected to read all of the
compiled texts and select the relevant infor-
mation to draft the preliminary study. The
General Questionnaire on electoral justice
systems provides useful guidelines for the
drafting of the report.

e Aformat is provided in this manual to assist
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Observation in the initial phase of the EOM
The initial phase begins when the Member State re-
guests the deployment of an EOM from the General

the expert in drafting the preliminary study.

41. Toinclude information on the practices observerd in the previous elections, with special emphasis on examples of the most impor-
tant cases decided by the tribunals in previous processes.



Step 3: Using the General Questionnaire to pre-
pare information (optional)

The General Questionnaire is designed to facili-
tate the task of gathering information and serves
as a useful tool for systematizing and ordering in-
formation. Although not an obligatory tool, the
General Questionnaire provides useful guidelines
that can be used to orientate the specialist in the
collection and systematization of data according
to the methodology used by OAS/EOM. The use
of these forms should be an ongoing process that
begins prior to arriving to the host country, con-
tinues during the mission and ends upon comple-
tion of the EOM.

The use of the form begins immediately after
delivery of the preliminary study and continues
according to the format of the general question-
naire on electoral justice. The application of this
tool is made up of three activiites:

1. The collection and classification of all
information obtained up to that point

2. The analysis and selection of key informa-
tion to respond to questions on the form
3. The inclusion of information on the form

The expected product from this step will consist
of the responses to those questions addressing
electoral justice norms and, to the extent possi-
ble, advance information on the practices, insti-
tutions (composition, policies and programs) and
other structures that make up the electoral justi-
ce system in the country where the EOM will take
place.

Step 4: Preparing on-site meetings.

In advance of the deployment of the respective
OAS/EOM to the host country, a series of activi-
ties must be carried out, including the elabora-
tion of the agenda and the systematization of all
technical aspects to be covered during the mee-
tings. The organization of the agenda includes
drafting a list of institutions to be interviewed in
situ. The meetings should be organized on the
basis of pre-established criteria, (see table below)
and approved by the Chief of Mission.

Priority Type of actor/institution

Group 1 Representatives of the legal team of political parties and electoral justice authorities, parti-
P cularly those responsible for the management of judicial complaints.

Groun 2 Public institutions and civil society organizations or research centers working on related
P areas.

Groun 3 International organizations and institutions based in the host country that have financed
P projects or initiatives in areas related to electoral justice.

Organizing the technical aspects of the initial visit

include:
* Preparing the profiles of the institutions with
which meetings will be held; to include an insti-
tutional description and its functions, as well its
work or activities related to electoral justice.
*Designing the questionnaire to be used in the
meetings.

e Prepare a list of resources that the specialist
was not able to access prior to the visit and
that will be necessary to request during the
deployment. To do so, the document verifica-
tion sheet will be used.
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b. Observation in the deployment phase of the
EOM.

The deployment phase begins when members of
the Core Group and Mobile Group arrive in the
host country and ends with the withdrawal of the
electoral observation team. During this phase,
the methodology for observing electoral justice
includes the following steps:

Step 1: Meeting with Core Group specialists

The person specializing in electoral justice
should participate in the Core Group meetings
to confer with other specialists on issues rela-
ted to electoral justice systems and the pro-
cedures for processing and resolving electoral
disputes in the country to which the OAS/EOM
is deployed.

Step 2: Meetings with key actors

The meetings with key actors are the most rele-
vant section of the on-site visit and will include
three main activities:

e Confirming meetings and coordinating the
agenda.

1) Collecting and classifying the information
obtained. The legal specialist should now have
a file containing: preliminary studies, reports
on meetings with key actors, the data collec-
ted by the regional coordinators, and reports
collated by international electoral observers.
2) Reading and selecting the relevant in-
formation, to begin filling out the General
Questionnaire.

3) Systematizing the relevant information
using the forms provided.

The information accumulated thus far will be
sufficient to answer pending questions on nor-
ms. However, above all it will serve to answer
guestions on common practice, on institutions
(composition, policies, and programs) and on
structural characteristics of the electoral justi-
ce system. Therefore, the information entered
into the forms at this stage will focus exclusi-
vely on legal practices and the effectiveness of
the norms.

At the end of this phase, it is expected that all
the questions on standards and practices will
have been answered.

* Conducting meetings.

e Compiling a document that contains the
most important information obtained during
the visit.

Step 3: Collecting the data obtained by the
observers

Electoral observers will gather data on dis-
putes and claims that take place at polling
stations and transmit them to the General
Coordinator. The specialist in electoral justice
should contact the coordinator to obtain this
information.

Step 4: Continue filling out the forms
(optional)

The electoral justice specialist will fill in the
general questionnaire over the course of the
mission. This comprises:

c. Observation in the final phase of the OAS/EOM

The post-election period begins when the election
day has concluded and lasts until the official announ-
cement of results. In this phase, the following tasks
are carried out:

Step 1. Elaboration of the preliminary report
The objective of the preliminary report is to
provide a brief and timely examination of the
most relevant findings obtained by the obser-
vation of the electoral justice system. Given
the length of the document, only the most
pertinent observations should be included.
If requested by the Deputy Chief of Mission,
additional information should be provided on
the challenges presented during the process.

The preliminary document should assess the
standards and practices in light of the indica-
tors presented in this manual, identifying the
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strengths and weaknesses of the system ob-
served. The material included in the Mission’s
preliminary report should focus on rigorous
and concise findings, as well as providing con-
clusions and recommendations on the electo-
ral justice system in the host country.

Step 2: Compilation of complementary
information

The specialist must ensure that:

1) The collection and classification of informa-
tion are complete. Information should be up
to date and should include the list of docu-
ments included in the checklist. The informa-
tion collected should refer to events that have
taken place since the day of the election until
the present.

2) The analysis and selection of useful infor-
mation are completed. This will facilitate the
completion of the forms.

3) Where appropriate, the information will be
systematized and inserted into the appropria-
te forms.

It is important to bear in mind that lack of in-
formation can also be revealing. By identifying
gaps or omissions in the regulatory framework,
some less immediately obvious problems can
be detected.

Step 3: Drafting and approval of the final re-
port on the electoral justice system

The objective of the Final Report is to have a
complete assessment of the electoral justice
system in the country being observed. This
document will form part of the Final Report of
the OAS/EOM. The resulting document should
have the following characteristics:

*  Be both descriptive and analytical, i.e,,
identify the key characteristics of the nor-
ms and practices and explain how they
affect the role of the electoral judicial au-
thority, access to electoral justice, and ac-
cess to a fair and effective system of justice.
¢ |t should be comprehensive.

¢ |t should focus on the observed process and
provide background information to broaden
contextual understanding of the current state
of affairs.

e It should be framed within the focus and
thematic areas included in the manual.

The drafting of the text is the responsibility of
the specialist in electoral justice and should
respect the final report format provided in this
manual.

Considering that the Final Report of the OAS/
EOM must be presented to the OAS Perma-
nent Council within three months after the
election, the first draft of the final report on
electoral justice must be presented by the spe-
cialist no later than 21 days after the elections
are held. The Deputy Chief of the OAS/EOM
will review the report and make comments.
For the specialist to have a reasonable time to
incorporate new material, the deadline for co-
llecting information will be approximately 30
days after the elections are held. The expert
will have a final chance to incorporate new in-
formation and comments into the report, be-
fore handing it back to the OAS for final appro-
val. The report will serve as the foundation for
the elaboration of the special annex on justice,
included in the Final Report of the OAS/EOM.



OAS/EOM elections
Haiti 2016-2017
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TOOLS FOR THE OBSERVATION,
GATHERING, ORDERING AND
= PRESENTING OF INFORMATION i

1. DOCUMENT CHECKLIST

Documents on norms and practices

Type of document Yes No Observations

1 | Constitution

2 | Electoral Code (electoral legislation)

Normative regulations for electoral justice and mechanisms for

3 dispute resolution

4 International and Interamerican Human Rights instruments
ratified by the country being observed

6 The jurisprudence of the highest authority in matters of

electoral justice

7 | Reports from the electoral body

8 | Academic documents and studies

2. GENERAL QUESTIONNAIRE ON ELECTORAL JUSTICE

This questionnaire contains guidelines designed to fied when observing the electoral justice system. Al-
orient the specialist in electoral justice with respect though this tool is not obligatory, it can help to guide
to the (desirable) characteristics that should be veri-  the drafting of the final report.

Characteristic 1: Independent and Impartial Electoral Dispute Resolution Bodies (EDRB)

Variables Questions Yes No Reason Observations

a. Does the selection and appointment
procedures of the EDRB allow for the
inclusion of members of political parties?

b. Does the selection and designation
process of the EDRB allow political parties
to nominate their candidates directly?

. Selection and
appointment
procedures

c. Is the selection of the EDRB members
based on qualities such as personal merit
and professional capacity of the
candidates?
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Characteristic 1: Independent and Impartial Electoral Dispute Resolution Bodies (EDRB)

Variables Questions Yes No Reason Observations

d. Is it necessary to have a specific
professional background to work for the

EDRB?

e. Regarding the selection of EDRB
I. Selection and members, is there a legal provision that
appointment seeks to favor the inclusion of members
procedures of minority groups or disadvantaged

sectors of society?

f. Regarding the selection of EDRB
members, is there a legal provision
to promote gender equality?

a. Does the EDRB have its own budget?

b. Does the EDRB participate in the
elaboration of its budget?

c. Does the EDRB have exclusive control
over the exercise of its budget?

d. Does the EDRB receive the budgeted
resources in a timely manner?
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[I. Autonomy
e. Is the remuneration of electoral judges

subject to political negotiations or used as
a tool to pressure in any way?

f. Are there guarantees to preserve the
physical integrity of electoral judges?

g. Are there guarantees for the stability of
the posts of electoral judges?

a. Is there a disciplinary procedure, that
respects due process, in the case of poor

1. Code of Conduct | performance?

b. Are there means of challenging
sanctions imposed for poor performance?
a. Are the sentences emitted by the EDRB

on electoral matters subject to review by
another body or instance?

b. Do appeals of EDRB judgments
temporarily suspend the effects of the
decision?

IV. Nature of the
Court’s (EDRB)
decisions

c. If the highest electoral authority is
not a judicial one, is there a quick and
straightforward way to conduct a judicial
review of its decisions?

a. Does the EDRB have the power to
control the constitutionality of electoral
V. Conventionality norms?

and constitutional b. Is it possible to conduct a review of
control the constitutionality of a law without the
obligation of specific permission from the
relevant authorities?




Characteristic 2: Access to Justice

Variable Questions Yes No EENN Observations

7%

a. Are the procedures and requirements
for lodging and processing legal challenges
regulated?

b. Is it possible to challenge the electoral
calendar?

c. Is it possible to challenge the electoral
registry and/or the electoral roll?

d. Is it possible to challenge the party
registry?

e. Is it possible to contest candidacies?

f. Is it possible to challenge sanctions
affecting party participation?

g. Is it possible to challenge the allocation

I. Legally of public funding or the use of media?
chqllengeable h. Is it possible to denounce violations of
actions the electoral campaign rules?

i. Is it possible to challenge events that
have taken place at polling stations?
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j. Is it possible to challenge or revise the
counting of the votes?

k. Are the grounds for annulment of votes
clearly specified?

|. Are there clear grounds for annulment of
an election at a polling station?

m. Are the grounds for annulment of the
election as a whole clearly stated?

n. Is it possible to challenge other
violations of the political and electoral
rights of citizens?

a. Is anyone entitled to challenge the
electoral register and/or the electoral roll?

b. Can anybody challenge his or her
inclusion or exclusion from the electoral
roll and/or register?

c. Can anybody contest the candidacies?

d. Can anybody challenge any act that

[I. Authorized )
affects their freedom to vote?

legal actors

e. Can anybody challenge the violation of
election campaign rules?

f. Are political groups entitled to challenge the
electoral register and/or the electoral roll?

g. Are political groups entitled to
challenge the allocation of public resources
and financing?




Characteristic 2: Access to Justice

Variable Questions Yes No Reasons Observations

h. Are political groups able to challenge
the election and the results?

i. Can electoral candidates challenge acts
or resolutions that affect their rights as
Il. Authorized candidates?

legal actors j. Are other public institutions allowed to
challenge aspects of the

electoral process?

k. Have subjects been unlawfully
authorized to present challenges?

a. Do the formal requirements for filing
challenges represent an obstacle to access
electoral justice?

b. Does the ERDB have the power to
correct errors or omissions or request
that they are corrected by the party in
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1. Formal question?
procgdural c. Is there any evidence to suggest that the
requirements EDRB has used minor procedural errors

committed by the applicant as a motive to
obstruct the right to access justice?

d. Are there any concessions made in the
formal procedural requirements that are

designed to favor legal challenges filed by
vulnerable groups?

a. Is a bond or other financial means
required to take part in the electoral
justice system?

) b. If so, is the ammount reasonable?
[V. Economic

requirements c. Is there any mechanism that, due to the
situation of vulnerability of the applicant,
exempts him or her from paying a bond
or fee in order to take part in the electoral
justice system?

Characteristic 3: Fair and effective process

Variables Questions Yes No Reason Observations

a. Does the legal framework establish time
limits for filing claims and appeals?

b. Are the time limits for issuing decisions
provided for in the law or regulation?

I. Timeframes - —
c. Did the authorities in charge of electoral

justice unilaterally shorten the deadlines?

d. Are there legal consequences for
non-compliance with deadlines?




Characteristic 3: Fair and effective process

Variables Questions Yes No Reason Observations

a. Can persons affected by electoral judicial

II. Right to cases take part in the process?
defe_n_se a_nd b. Can those eventually affected by
participation electoral disputes have access to free

legal defense services and counsel?

a. Can the procedural stages be reopened
once a definitive decision has been issued?

b. Were candidates challenged or reviewed
for pre-existing grounds after the deadline

[l. Preclusion : -
for doing so expired?

c. Were the election results challenged or
reviewed for pre-existing grounds after the
deadline for doing so expired?

a. Does the law establish what are the
means of evidence?

b. Does the law expressly establish the
inadmissibility of any means of evidence?

IV. Evidence —
c. Can those who administer electoral

justice obtain evidence ex officio?

d. Does the law establish a system for the
evaluation of evidence?

a. Does the law contain provisions for
notification?

b. Does the law stipulate at what moment

V. Notification: to emit the notification?

Transparency - — -
and the duty to c. Are alternative notification mechanisms

provided when the interested party does
not have a physical or electronic address?

inform

d. Does the law establish when the
notification takes effect?

a. Do those who impart electoral justice
have a legal obligation to substantiate their
decisions?

b. Have there been unsubstantiated
VI. Substantiation | judgments?

c. Is the reasoning of the decisions
expressed in a way that is comprehensible
to those that are unfamiliar with technical
jargon?
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Characteristic 3: Fair and effective process

Variables Questions Yes No Reason Observations

a. Are the procedures and requirements
for lodging and processing appeals
regulated?

b. Is there a means to legally challenge the
electoral calendar?

c. Is there a means to legally challenge
decisions regarding registration and the
electoral roll?

d. Is there a means to legally challenge the
registration of political parties?

e. Is there a way to challenge decisions
regarding the official registration of
candidates?

f. Is there a way to legally challenge the
sanctions that affect the participation of
parties in the electoral contest?

g. Is there a way to legally challenge the
distribution of public financing or spaces in

ia?
VII. Available the media:

Remedies h.Is there a way to legally challenge the
violation of electoral campaign norms?

i. Is there a way to legally challenge the
decisions of polling station authorities?

j. Is there a way to legally challenge or to
demand a recount of votes?

k. Is there a way to legally challenge
decisions on the validity or annulment of
votes?

l. Is there a way to legally challenge
decisions on the validity or annulment of
an election at a polling station?

m. Is there a way to legally challenge
decisions on the validity or annulment of
the election as a whole?

n. Is there way to challenge other viola-
tions of the political-electoral rights of
citizens?
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Characteristic 4: Management and transparency of the electoral justice

Variables

I. Transparency and
Access to Information

Questions

a. Are court records available to the
public?

Observations

b. Are court records published and
available on the Internet?

c. Are the decisions of the electoral
authorities made known to the public?

d. Are the decisions of the electoral
authorities published on the internet?

[l. Accountability

a. Does the EDRB keep statistics on the
processing and resolution of disputes?

b. Does the EDRB publish information
on legal challenges and dispute reso-
lution?

l1l. Security and legal

a. Were the rules applicable to the
electoral process approved more than
six months before the start of the
electoral process?

proceedings

certainty —
b. Was the electoral legislation mo-
dified after the electoral process was
initiated?

IV. Codes of

conduct and a. Are there rules to sanction or

disciplinary remove electoral judges?

V. Conflict of interests
and professional
standards

a. Are there objective rules for the
allocation of cases among the mem-
bers of the court?

VI. Professionalization
of electoral justice

a. Are there objective procedures and
criteria for the promotion and

personnel advancement of justice officials?

a. Are programs, tools, or campaigns
VII. Capacity promoted to disseminate knowledge of
Building legal tools to strengthen the

protection of political-electoral rights?

VIII. Inclusive
Administration

a. Are there measures of affirmative
action in place to ensure the
employment of minorities and
vulnerable groups inelectoral justice
bodies?

b. Are there protocols for the
treatment of complaints received
regarding political violence against
women?

c. Are there measures of affirmative
action in place to ensure the
employment of women in electoral
justice bodies?
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3. FORMAT FOR THE PRELIMINARY STUDY

Observing electoral justice systems

OAS/EOM (host country /date)
Preliminary study

1. Introduction (1-page maximum)

Describe the structure of the electoral justice system and the competence of the respective
bodies.

2. Electoral justice system: legal framework

2.1 Independent and impartial tribunal.

Describe the rules that define the makeup of electoral justice bodies, the authority accorded to
its members, the claims that may be brought before it and, if relevant, indications of the parties
responsible for ruling on constitutionality.

2.2 Access to justice

Describe the norms that regulate electoral dispute resolution: Causes for a legal challenge, who
is eligible to lodge a complaint, procedures for lodging complaints, and the requirements for
lodging a complaint.

2.3 Fair and Effective Justice

Describe the norms that regulate the distinct stages of the electoral process, the causes for
appeal, the types of evidence accepted, deadlines for the presentation and resolution of elec-
toral disputes, the obligation (if any) to substantiate the judgments of the electoral justice body
and the means of notification of its decisions.

2.4 Administration and transparency of electoral justice

Check whether the electoral justice records are public and easily accessible on the Internet. Ve-
rify if information regarding EDR are transparent and accessible. Specify if there were changes
to the electoral legislation without due (statutory) anticipation. If possible, describe the rules
that define the assignment of cases, and the criteria that determine the promotion of those who
form part of the authorities electoral justice.

3. Conclusions (1-page maximum)
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4. FORMAT FOR THE FINAL REPORT

Observation of the electoral justice system

OAS/EOM (host country /date)
Final Report

1. Introduction (2 pages maximum)

Contextual information and any specific characteristics relevant to the electoral process in
the host country. Synthesize the principles findings from the EOM

Describe the structure of the electoral justice system and the competence of the respective
bodies.

2. Legal framework and the delivery of justice (maximum two pages)

Presentation of the legal framework that underpins the electoral justice system:
Institutionality and a description of challengeable actions and available effective remedies.

3. Characteristics of the Electoral Justice System

3.1 Independent and Impartial Court

The information for each indicator should be presented as a separate section, introduced
with a subtitle. Each section should contain the following necessary information, although
the specialist is encouraged to add any relevant information:

— A description of the norms and practices of each one of the variables of each indicator

— The effects and results of the norms and practices observed.

3.2 Access to justice

The information for each indicator should be presented as a separate section, introduced
with a subtitle. Each section should contain the following necessary information, although
the specialist is encouraged to add any relevant information:

— A description of the norms and practices of each one of the variables of each indicator

— The effects and results of the norms and practices observed.

3.3 Access to justice

The information for each indicator should be presented as a separate section, introduced
with a subtitle. Each section should contain the following necessary information, although
the specialist is encouraged to add any relevant information:

- A description of the norms and practices of each one of the variables of each indicator

- The effects and results of the norms and practices observed.

3.4 Administration and transparency of electoral justice
The information for each indicator should be presented as a separate section, introduced with a
subtitle. Each section should contain the following necessary information, although the specia-
list is encouraged to add any relevant information:

— A description of the norms and practices of each one of the variables of each indicator

— The effects and results of the norms and practices observed.

4. Recommendations (2 pages maximum)

5. Bibliography

6. Annex
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ANNEX 1:

NON-BINDING INSTRUMENTS
N ——"

[N
) |

Code of good practice in electoral matters. European Commission for Democracy
through Law (Venice Commission): Existence of an effective appeal system (art. 3.3): 3.3.
a) The appeal body in electoral matters should be either an electoral commission or a
court. For elections to Parliament, an appeal to Parliament may be provided for in first
instance. In any case, final appeal to a court must be possible. b) The procedure must be
simple and devoid of formalism, in particular concerning the admissibility of appeals. c)
The appeal procedure and, in particular, the powers and responsibilities of the various
bodies should be clearly regulated by law, so as to avoid conflicts of jurisdiction (whether
positive or negative). Neither the appellants nor the authorities should be able to choose
the appeal body. d) The appeal body must have authority in particular over such matters
as the right to vote —including electoral registers — and eligibility, the validity of candida-
tures, proper observance of election campaign rules and the outcome of the elections.
e) The appeal body must have authority to annul elections where irregularities may have
affected the outcome. It must be possible to annul the entire election or merely the re-
sults for one constituency or one polling station. In the event of annulment, a new elec-
tion must be called in the area concerned. f) All candidates and all voters registered in the
constituency concerned must be entitled to appeal. A reasonable quorum may be impo-
sed for appeals by voters on the results of elections. g) Time-limits for lodging and deci-
ding appeals must be short (three to five days for each at first instance). h) The applicant’s

right to a hearing involving both parties must be protected. i) Where the appeal body is
a higher electoral commission, it must be able ex officio to rectify or set aside decisions
taken by lower electoral commissions.

Handbook on Legal, Technical and Human Rights Aspects of Elections (United Na-
tions): The right to challenge election results and for aggrieved parties to seek redress
should be provided by law. The petition process should set out the scope of available re-
view procedures for its initiation and the powers of the independent judicial body charged
with such review. Multiple levels of review where appropriate should be described as well
(pt. 113). The effect of irregularities on the outcome of the elections must be established
by law. Anyone alleging a denial of their individual voting or other political rights must
have access to independent review and redress (pt. 114).
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International Electoral Norms: Guidelines for the review of the legal framework of
the elections (IDEA). Impartial and speedy adjudication. The legal framework should
make provision for a mechanism to process, adjudicate and dispose of electoral comp-
laints in a timely manner (pt.6). Counting procedures. The law must also allow objections
to counting procedures, including objections to criteria used to determine the validity of
ballots (pt.13). The effective date of certified results. The legal framework for elections
should clearly specify the timing of the final certification of the election results, the pro-
cess of final certification including public announcement and notification to candidates of
their election, and the terms of office of elected candidates. Additionally, the law must be
clear as to what circumstances require a recount or new election in any or all polling sta-
tions. The law must be clear as to who can request a recount or new election, the deadline
for the request, all necessary procedures to make the request, the deadline for adjudi-
cating on the request, and the date of and procedures that will govern a recount or new
election. Where technology is to be used in counting or tabulating, the law must be clear
as to what the recount would entail e.g., whether the data would be re-entered, a parallel
manual count be conducted, etc. The legal framework must provide for secure storage of
all ballots and election materials until either the deadline for making legal challenges to
the certified results has passed or, in case a legal challenge is made, the final adjudication
of such a challenge is pronounced (pt.13). Recording complaints and challenges. The le-
gislation should provide that any challenges to voters by the representatives of parties and
candidates or complaints regarding the operations of the polling station must be recorded
in writing by the polling station committee president (and preferably countersigned by the
relevant representative of a party or candidate) and included with the polling station com-
mittee president’s reports on voting submitted to the institution responsible for Electoral
Dispute Resolution (pt.14). Rights of representatives of the parties and candidates. The
legal framework should generally provide the following rights to duly accredited represen-
tatives of parties and candidates in polling stations: to challenge the right of any person to
vote; to query any decisions made by polling officials with the polling station committee
president and election management officials; and to make notes of any occurrences, make
copies of any official documents and take note of any statements freely made by voters
(pt.14). Compliance with and enforcement of electoral law. The legal framework should
provide that every voter, candidate and political party has the right to lodge a complaint
with the competent EMB or court when an infringement of electoral rights is alleged to
have occurred. The law must require that the appropriate EMB or court render a prompt
decision to avoid the aggrieved party losing his/her electoral right. The law must provide
a right of appeal to an appropriate higher level of EMB or court with authority to review
and exercise final jurisdiction in the matter. The decision of the court of last resort must
be issued promptly. The legal framework should provide for timely deadlines for the con-
sideration and determination of a complaint and the communication of the decision to
the complainant. Some complaints can be determined immediately, others in hours, and
some will take days. Deadlines must therefore allow for a degree of flexibility, taking into
account the level of the EMB or court, and the nature of the complaint and the electoral
urgency. Prompt resolution can frequently prevent escalation of a minor complaint into a
major problem. However, certain types of dispute in some jurisdictions can only be raised
by means of an election petition after the electoral process has concluded (pt.16).
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Declaration of the Inter-Parliamentary Union on Criteria for Free and Fair Elections
of 1994: Every individual who is denied the right to vote or to be registered as a voter shall
be entitled to appeal to a jurisdiction competent to review such decisions and to correct
errors promptly and effectively. (Art.5 ss2.4).

Every individual and every political party has the right to the protection of the law and to
a remedy for violation of political and electoral rights. (Article 5, ss3.6)

Every individual or political party whose candidature, party or campaign rights are denied
or restricted shall be entitled to appeal to a jurisdiction competent to review such deci-
sions and to correct errors promptly and effectively (Article 5, ss3.8).

Press conference of the Superior
Electoral Tribunal of Brazil
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